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Executive Summary

The MAV welcomes the opportunity provided by the Victorian Competition and
Efficiency Commission (VCEC) inquiry into food regulation for detailed examination to
be undertaken about the impact of food regulations on industry and community
organisations. Its report will be helpful in ensuring continual best practice and self-
examination by regulatory bodies, including local government.

The challenge for all regulators and tiers of government is the need to achieve a
regulatory framework which fulfils the community’s expectation of purchasing safe
food and deriving benefits from the jobs and investment that flow from Australia’s
reputation as a ‘clean food’ supplier, but which does not hinder innovation and food
business activity with unnecessary red tape that delivers no public health benefits.

In relation to food regulation, local government is just one of the regulatory authorities
involved in the food safety system in Victoria. While this submission alerts the VCEC
to areas that local government might seek to reduce the effect of its regulatory
activities for business and community groups, the extent to which these initiatives
may lead to substantial reductions in regulatory activity for businesses is unlikely to
be significant. This is because the magnitude of requirements imposed on business
by local government is not significant in the overall context of regulatory
administrative pressures on food businesses, such as complying with ever-rising
industry certification measures, quarantine issues, Federal and State Government
taxes and charges, and so on.

It is also important to note that local government administers Acts set by other tiers of
government and is limited in the extent to which it can influence or change these
frameworks.

Local government registers approximately 40,000 food businesses each year across
the state. As a consequence, local government has considerable knowledge and
experience in working with food businesses on-the-ground across the state. It also
provides a state-wide service where officers with local knowledge and experience in
working with food businesses can be respond quickly to food safety incidents.

Councils which work with these business and community organisations report that
overall the current system is generally working well in ensuring continual business
and community awareness of the need for compliance with legislation and to
exercise a duty of care when handling food intended for purchase by the public.
There is now much greater awareness by individuals, communities and businesses
of what is required to prepare food safely than prior to the legislative changes
introduced in the late 1990's.

There are, however, a number of areas identified by local government that would
improve the effectiveness and efficiency of compliance activities. These include:

Need for greater flexibility in time periods according to business requirements
for business registrations. For example longer periods between registration
renewal times for businesses dealing with low risk foods or have a good
compliance record, and shorter time periods for temporary registrations for
sellers of food on an intermittent basis, such as those selling food at grower
markets and festivals.
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Need for greater consistency in how fees charged by local government are
developed alongside acknowledgement of the subsidies and rebates provided
by councils to businesses.

Desirability of being able to assess businesses according to high or low risk
activities, with consequent adjustments to regulatory requirements.

Need for additional enforcement mechanisms, such as Improvement and
Penalty Infringement Notices, to assist in obtaining compliance with some
food regulations.

Local government has provided a strong and continual presence in the community for
food safety which has resulted. However this comes at a cost to ratepayers, as all
councils subsidise the services it provides in administering the Food Act.

Accordingly, local government would like to see a fairer distribution between tiers of
government about who bears the costs of food safety enforcement, because not all
costs incurred in food regulation are passed directly to businesses through cost
recovery.

Recommendations:

That the VCEC include in its report the cost of food regulations on business in
the context of the other regulatory fees and requirements, such as Federal
and State Government taxation compliance requirements, industry standards
requirements, quarantine requirements, occupational health and safety
requirements, etc.

That the VCEC identifies those aspects of the regulations governed by the
National Food Standards Code, over which Victorian regulators have little
power to change because they would be moving against national policies and
practices.

That the VCEC encourage the Federal Government and FSANZ to develop
guidelines that would enable regulators to take a more risk-based approach to
those food businesses that require greater effort to regulate and low-risk food
activities which require less regulatory monitoring.

That if the VCEC makes recommendations which involve changes to local
government’s role, it also recommend the State Government is required to
negotiate with local government about resources and activities required to
implement any recommendations consistent with the Inter-Governmental
Agreement signed by Federal and State Local Government Ministers and the
Australian Local Government Association (ALGA) in April 2006.

Examine the extent to which perceptions of onerous food regulations are
influenced by the cumulative collection of disincentives which exist to deter
individuals from providing home-cooked food to support community events,
and the degree to which general duties of care required to prevent litigation
have greater deterrent impact than specific food regulations.

Investigate the opportunities for greater educational activities that might assist
community organisations in understanding food regulations.
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1. Introduction

Local government’s role in food regulation arises from its historical involvement in
maintaining public health and sanitation in municipal areas, and has been long
defined in the State Government'’s health legislation.

In relation to food regulation, local government is involved because it is required to
do so under the Food Act 1984, which mandates that councils register all food
businesses’ that sell food to the public not covered by the other regulators PrimeSafe
and Dairy Food Safety Victoria (DFSV), and ensure they comply with the Food
Standards Code. This includes responsibility for the registration of food business
and other enforcement actions, such as education, food sampling, surveillance and
complaint follow up, and facilitating food recalls.

Local government also deals with food businesses in capacities other than food
regulation, such as the statutory requirements of the Health Act 1958 which require
councils to ensure the public health of their communities, the Local Government Act
1989 in relation to charging general rates and other charges, the Building Code of
Australia in relation to safe construction and fire prevention standards, permits
required under the Victorian Planning Provisions and local planning laws which may
require charging fees for permits for uses of land, such as street trading.

Discussions with officers from a range of councils indicate metropolitan councils
register approximately 1,000 to 1,300 food businesses, and smaller rural councils
register approximately 200 to 500 food businesses. The numbers of food businesses
registered by councils is estimated to be 40,000 food businesses.

Only Environmental Health Officers (EHOSs), as defined under the Health Act 1958,
are authorised to administer the Food Act 1984. Currently councils collectively
employ 380 EHOs?, representing a significant resource involved in supporting the
food safety system.

The Food Act 1984 distinguishes between classes of food businesses which have
different requirements to satisfy. Class 1 businesses are those involved in providing
high risk food to vulnerable people, such as the elderly, children and patients, and
which are required to undergo compulsory third party audits in addition to council
inspections. Examples of businesses in this category include hospitals, childcare
centres and aged care facilities. Class 2 businesses are all others which are not
regulated by Primesafe and DSVBYV or found to be exempt. Some classes of
organisation can be exempted by councils from the need to have a Food Safety Plan
if they are considered low risk.

Requirements for food businesses by local government are set out in Diagram 1.

! Under the Food Act 1984 “food businesses” refer to all businesses, enterprises or activities
that involve the handling of food intended for sale or the sale of food.

2 AO/EHO Workforce Review Project, prepared by Windsor & Associates for the Food Safety
Unit, Department of Human Services
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Diagram 1: Local Government reguirements for registration of food businesses and
organisations under the Food Act 1984
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There are two major strategies used by councils to manage legislative compliance by
business:

Registration management strategies, including advice relating to the
establishment of new food premises, registration, transfer of registration when
businesses are bought and sold, and the annual renewal of registrations for
food businesses.

Food safety monitoring strategies, including a range of business and
community services, such as inspections of premises, food sampling and
analysis, investigation of food safety and food borne illness complaints,
facilitation of food recalls and general education and advice.

In 1997 and 2001 substantial changes were made to the Food Act, resulting in the
requirement for all declared food businesses to have food safety programs, based on
the internationally recognised risk management approach Hazard Analysis Critical
Control Point (HACCP). Increased emphasis for proprietors to demonstrate that they
were managing food risks effectively was introduced, with all organisations providing
food to the public required to have Food Safety Plans and a trained Food Safety
Supervisor (FSS). The system moved from a command and control approach to one
of prevention whereby responsibility for preventing ill health was on industry not
government. This requires that health officers focus on the processes involved in
food handling, and ensuring these are safe.

These changes placed a considerable work-burden on local government in the
ensuring few years, as councils had to spend considerable time and resources
working with local businesses and community groups to assist business to meet the
new requirements. This occurred with no funding or acknowledgement from the
State Government.
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Local government is able to seek cost-recovery for its regulatory activities relating to
the Food Act 1984, however a MAV study in 2002 showed that councils recouped
40% of the costs they incurred.

There have been a number of reports about the food safety system in recent years,
including reports by the Auditor General in 2002 and 2005, and the VCEC report
“Regulation and Rural Victoria: Challenges and Opportunities” in 2005. These
reports have made recommendations in relation to local government’s role in the
food safety system which are being considered by the recently established DSH/MAV
Food Safety Coordination Project. This project has been established with funding
from DHS to address their recommendations. In brief, this project is covering:

- administrative and statutory improvements
- workforce enabling
- performance reporting by local government.

The project also provides a mechanism to improve the level of coordination between
State and local government, which has been criticised in the past.

The project is currently in the Commencement phase. During this phase, the project
will identify the tasks to be undertaken and the mechanisms by which the objectives
will be met. Working groups for the three areas outlined above will provide
recommendations to the Project Steering Committee, with the view to making
recommendations about agreed reforms to the Minister for Health. Consultation with
industry and other stakeholders about possible changes to the regulatory system is a
requirement of the project.

As part of its development of this submission, the MAV has collected the views of its
members in variety of ways. It held a workshop on 24 November 2006 which was
attended by officers from 20 councils from a variety of metropolitan, regional and
rural councils. It also circulated a questionnaire to councils seeking their comments
about what was working well, what was not, what were local government priorities for
change and whether there were any legislative provisions that might be superfluous,
repetitive or duplicative. Responses were received from 18 councils. The common
themes arising from these activities form the basis of this submission.
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2. VCEC Terms of Reference & Issues Paper: MAV Response
General comments

Overall the current system is generally working well, with the involvement of local
government a key feature and strength. Council officers report that the process of
registering businesses under the Food Act generally works well, providing a
structured and systematic approach to the identification of food risks and enforcing
preventative measures at a local level.

That said, there are a number of areas which require improvement, such as the need
for continual education for businesses to embrace safe food handling procedures and
to clarify the connection between compliance with the national Food Standards Code
and the Victorian requirements for food businesses to have a Food Safety Program.

While the VCEC is clearly mandated through its terms of reference to identify ways to
reduce the regulatory burden on businesses involved in selling food to the public,
local government considers that any recommendations it makes need to be carefully
considered in context of not lowering public health outcomes. While it is difficult to
gauge this, given that the total cost of foodborne iliness in Australia is estimated at
$1,249 million per annum?, the prevention of foodborne illness is clearly a desirable
objective of the food regulatory system.

The costs of failure to prevent illness can also have serious consequences for
business sector, such as the example quoted in the VCEC Issues Paper, where the
Garibaldi food poisoning incident resulted in falls of metwurst sales by 40% in
Australia and 400-500 small goods producers went out of business.

It is local government’s view that the reason food regulation is identified by
businesses as a burden relates more to the overall burden of regulation required to
be borne by food businesses, not food regulations per se. In relation to local
government regulatory requirements, there are other council charges that may be
required, such as planning permit applications relating to use of land, waste
management charges and Health Act inspections relating to complaints made under
the nuisance provisions.

There are also a myriad of other Federal and State Government charges, such as
GST, Workcover, occupational health and safety requirements and other government
permits in addition to industry practices and requirements. These need to be
analysed to give a clearer picture of the impact of food regulations.

Local administration and enforcement has enabled a responsive approach to food
safety. This is a two-edged sword for local government however, because in its
capacity as a tier of government it seeks to be responsive to community needs. This
has meant in practice that council officers spend considerable time and effort taking
educative approaches to food safety enforcement.

3 “The Annual Cost of Foodborne lliness in Australia”, Federal Department of Health and
Ageing, March 2006




There do need to be ways of rewarding businesses that voluntarily incur additional
costs and go above and beyond the minimum requirements required by legislation.
Currently those who develop their own food safety programs based on best practices
can be found to be in breach of their plans, and technically the Act, even though they
exceed the minimum requirements set out in the Food Standards Code. Some
councils are considering a “star” method, for example using a 5-star rating to give
rebates to businesses because they require less regulator effort.

Small business tends to be more reliant on the advice of local government than
larger businesses which have sophisticated food safety programs in place. Much of
local government enforcement officers’ efforts are involved with providing education
about food regulation requirements, ongoing monitoring and inspection.

Councils would also like to see the requirement for businesses to have a Food Safety
Supervisor examined. Officers report that often the nominated supervisor is not
present at the food premises on a regular basis, and in the view of officers, has been
nominated to clear regulatory hurdles rather than for the intended reason of ensuring
that a person regularly attending a premises is knowledgeable about safe food
handling.

The seizure of goods provisions contained in the Food Act provides a highly effective
strategy to deal with at risk food, and should continue to be supported.

Mandatory food sampling is also a strong feature of the system, however this is an
activity which is not always directly linked to fees charged to business. Local
government would welcome the VCEC’s comments about whether sampling costs
should be included in fees charged to business as a direct cost of food regulation, or
whether they should be borne by government. If they are to be borne by
government, councils suggest that State Government contributions should be
considered, as there are state-wide benefits to be achieved from random sampling
given that the analytical information is required to be reported to DHS.

There are a number of administrative aspects of the Food Act that require reform,
and local government will be working through those it identifies through the
DHS/MAYV Food Safety Coordination Project.

The MAV response to the particular terms of reference items are outlined in the
following sections.




Terms of Reference 1. The nature and magnitude of the compliance and
administrative burdens of food regulation on business, consumers and not-for-
profit sector, and whether the objectives of current food regulation are being
met.

The nature of local government’s compliance and administrative burdens has been
identified in the introductory section of this report.

In terms of the magnitude of local government’s compliance and administrative
burden required of food businesses, it is important to distinguish those requirements
which local government enforces because they are part of the National Food
Standards Code (which cannot be changed unless Victoria is to move away from the
nationally agreed framework), those it enforces which are set by the State
Government (such as the requirements to have a Food Safety Program and Food
Safety Supervisor which cannot be changed unless the State Government agrees a
change is necessary), and those set by councils as part of their registration and
sampling requirements.

In its Issues Paper, the VCEC identifies different sorts of regulatory costs for
business. The MAV’s comment about the magnitude of the burden imposed by local
government is set out under these headings.

Financial costs:

There are financial costs to businesses through having to pay fees to council to cover
its costs of registering, inspecting and undertaking sampling in the municipality.
Taken in isolation of other fees charged relating to food regulation, these are not
burdensome, with fees charged by councils being less than the cost of registering a
vehicle. It should also be noted that many councils subsidise the fees they charge to
business, and the MAV 2002 costings study showed that cost recovery for food
regulation varied between 30% and 91%. Rural councils, in particular, heavily
subsidised business.

Financial costs of regulation are also small for individual businesses when
considered against the avoided cost of an outbreak of food-borne illness for those
businesses.

Administrative costs:

There are administrative costs to business, such as having to have a Food Safety
Program and a nominated Food Safety Supervisor. These requirements are set out
by the State Government in the Food Act 1984, and local government does not have
discretion to amend or change these arrangements.

While the MAV is aware that some businesses find these requirements onerous, the
experience of Environmental Health Officers undertaking inspections is that those
businesses which fully embrace the intent of the Food Safety Programs and have a
Food Safety Supervisor do not find them onerous. If anything, these requirements
are helpful in guiding staff and ensuring high standards in safe food handling.

Those businesses which find them onerous tend to be the ones that struggle with
other legislative requirements as well.

While record keeping is a requirement of Food Safety Programs, it does not
guarantee safe food handling, for example, it is possible for refrigerators to run at




correct temperatures even though this might not be recorded in paperwork. It can
also be the case that records show correct temperatures when inspections reveal
that temperatures do not meet required standards.

The challenge for regulators and the VCEC to consider is how to balance the need
for records that demonstrate safe food processes versus the alternative of the costs
of more compliance checks.

Substantive compliance costs:

The substantive compliance costs imposed by local government are not of a high
order. The sorts of capital items required by businesses to comply with the Food Act
1984 are thermometers and cleaning equipment, which businesses should have
anyway if they are dealing with food.

In relation to the magnitude of the burden of on community groups, please see
comments under Terms of Reference 3.

Are objectives of the Food Act being met?

The objectives of the Food Act are to ensure food for sale is both safe and suitable
for human consumption, to prevent misleading conduct in connection with the sale of
food and to provide for the application in Victoria of the Food Standards Code
developed at a national level.

Whether these are met or not is difficult to assess because the purpose of food
regulation is about prevention of illness, therefore the success of regulations is
unknown because it is not known what adverse consequences they have prevented.
DHS indicates there has been a fall in the number of serious outbreaks of food
related illness in the last few years, which we would like to think is a result of greater
community and business awareness about safe food handling.

Council officers report that there continues to be a number of food establishment
proprietors that lack understanding of the full scope of the Food Safety Program
requirements, and are failing to embrace food safety risk control. This is particularly
evident with some CALD business proprietors, who often have low levels of English
proficiency and strong adherence to traditional methods of food preparation that may
not be consistent with Australian standards.

As a result, the shift in the legislative framework to greater responsibility by
individuals still relies on extensive enforcement visits and surveillance.

In the forums organised by the MAV, the most common non-compliance issue raised
is record keeping, such as process temperature logging, food display logs, goods
receiving and goods storage temperature. This is frustrating for councils, as
businesses are technically in breach of the food regulations, yet if council does not
take action to prosecute or deregister them, council bears the liability if a food
poisoning outbreak occurred because it knowingly allowed a business to trade while
also knowing that food safety standards were not being met.




Terms of Reference 2: the impact of the current food regulation environment
on the competitiveness and trade performance of Victorian industries
(including an examination of the impact of inconsistencies between Victoria
and other jurisdictions in implementing and enforcing national food standards,
and fair trading in the area of misleading conduct).

The MAV looks forward to receiving the VCEC analysis of the impact of the current
food regulation environment on the competitiveness and trade performance of
Victorian industries. Under the Inter-Governmental Agreement signed by the
President of the Australian Local Government Association (ALGA) and all local
government ministers, councils would expect negotiation and consultation to be
required if its role was to change in the food regulatory system, and reimbursement
of new services or activities required by the State Government.
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Terms of Reference 3: Opportunities for reducing or streamlining regulation
(including harmonisation of national and state regulations) and the
applicability of alternate regulatory models to: minimise compliance and
administrative burdens; improve internationals competitiveness and facilitate
investment.

To enable the MAV to respond to this terms of reference, it held a workshop with
EHOs on 24 November, and sought responses to a questionnaire from councils
seeking ideas about opportunities for reducing or streamlining regulation required by
local government. The conclusions from these preliminary discussions are set out
below.

Overlap between regulatory authorities:

The view of council officers is that coordination between councils and PrimeSafe and
Dairy Food Safety Victoria (DFSV) does not pose significant issues for food
businesses, as the demarcations between the agencies are clear. The MOU
between DHS, MAV, AIEH, Primesafe and DFSV also clarifies these relationships.

The difficulty for local government is that it is sometimes involved with food
businesses regulated by PrimeSafe and DFSV in areas other than Food Act
regulation, such as responding to complaints about waste management and odour
under the nuisance provisions of the Health Act. The MAV recommends the VCEC
consider the varying legislative roles local government has if it receives submissions
from business identifying duplication between agencies as a contributing factor to
regulatory burden.

It is important to note that the levels of activity for one regulatory authority can be
impacted by lack of activity by another. For example if fees charged by PrimeSafe or
DSFV fell with accompanying falls in regulatory monitoring, it would be local
government which would be left to follow up unsatisfactory business practice.
Councils have no ability to charge fees for this involvement, and it would be
ratepayers that would be left reimbursing this activity.

Councils are often the first agency to receive complaints about particular businesses
which are regulated by PrimeSafe and DFSV, because they are often assumed to be
the regulating body.

Proposal for a single regulatory authority:

Local government provides an across-the-state enforcement and educative
infrastructure supporting the food safety system. If a single regulatory authority were
to be recommended by the VCEC, these on-the-ground resources would be lost as it
would not be practicable for Victoria’s 79 councils to be part of a single regulatory
authority.

It is worth noting in this context that when Food Safety Programs were first
introduced in 2001, councils worked very intensively with local businesses to
introduce and explain their purpose. Some premises required particularly intensive
efforts. This local interaction and support would be lost if a single authority were to
be established.
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If councils were to be contracted to perform regulatory services, this would need to
be negotiated with each council. Attention would need to be given to establishing the
true costs of service provision, with the need for annual review taking into account
wage and other cost changes. While there may be advantages to be derived from
uniformity and centralised control, there may still be costs arising from dispersal
through a state system. For example, with the Home and Community Care (HACC)
program, although there is in effect a single agency setting standards and funding
levels — the Department of Human Services - different DHS regional offices apply
greatly differing targets and allocation approaches that dissipate equity, consistency
and effectiveness.

Administrative/paperwork issues:

Council officers have identified that some aspects of the standard template Food
Safety Programs are irrelevant for very small businesses. This may be an area for
the VCEC to consider recommending be reviewed.

For the information of the VCEC, the MAV has commenced a project funded by
Auslindustry designed to streamline and simplify small and home based business
compliance transactions. A consortium of 29 Victorian councils was successful in
obtaining a $6.2 million grant from the Federal Government under the Regulation
Reduction Incentive Fund.

The project, titled EasyBiz, aims to simplify the process of small business dealing
with Local Government compliance by:

Helping small business understand their Local Government compliance
requirements;

Guiding small business through the compliance application process; and
Speeding up the application process.

While this project is not dealing with food safety regulation specifically, it highlights
how IT can be used to reduce regulatory red tape and may have applicability for
some parts of food regulation requirements. It also indicates the level of funding that
is required to undertake projects of this nature.

Annual registration and inspection requirements

Council officers have identified the need for greater flexibility with registration period
and inspection requirements. Currently councils can only register businesses for 12
months, neither more nor less. Low-risk businesses, however, may only require an
inspection every two years, which could provide opportunities for reduction in fees.
Greater flexibility would also make more possible other innovative actions by
councils, such as providing opportunities for reduced regulatory inspections for high
achieving businesses performers.

There is also a need for shorter registration periods to cater for short-term activities.
The MAV is aware that the farming sector has suggested in the past that local

government should register farming businesses selling food direct to the public
automatically if they have quality assurance systems in place. Businesses that are
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affected are only those farms where substantial transformation occurs (such as
cutting, peeling and other forms of processing) or there is sale directly to the public.

The issue for local government would be that quality assurance systems adequately
cover Food Act requirements. If they did, there would in principle be no reason for
them not to be accepted as Food Safety Programs. Local government’s experiences
to date, however, indicate that quality assurance schemes vary greatly in their scope
and quality, and most deal with primary production issues, not handling of food for
sale to consumers.

Audits versus inspections:

There is a difference between inspection and auditing activities, with councils looking
at compliance with the overall Food Act, auditors needing to only consider how the
business complies with its Food Safety Programs.

To respond to a terms of reference set by the Minister for Health in 2005, a local
government working group considered whether a third-party audit could be used as a
substitute for a council inspection. The working group noted that councils oversee
the construction, fit-out, registration, transfer and renewal of registration, and as a
consequence deal with local food premises throughout their existence, until they
close. This is not the case with auditors who can be changed at will by the
proprietor.

If local government inspections were to be removed and procedures were
implemented similar to those of PrimeSafe and DFSV which use a licensing and
auditing system, more frequent audits would be required of food businesses currently
regulated by local government. Currently those businesses using standard Food
Safety Program templates are only required to undergo an annual council inspection,
which is much cheaper than a full audit. The working group also noted that industries
regulated by PrimeSafe and DFSV may receive more scrutiny from the market
purchasing their products than many of those businesses registered by councils.

While this may be an area worthy of examination, local government would see
recommendations to remove council inspections at the time of business registration
as a potential weakening of the food safety system for non-primary production food
businesses.

There may be scope to reduce the mandatory inspection requirements for low-risk
businesses, in return for reduced fees, but this would require the development of
guidelines for councils about what constituted low risk activities. The MAV had been
hopeful that work being undertaken by the Food Regulation Standing Committee “A
Tool for Classifying Business Sectors Based on their Food Safety Risks” would
provide some guidance, although the public consultation paper issued in July 2006
states that its purpose is not to provide a tool to assist regulatory activities.

Local Government fees:

Lack of consistency in the fees charged by councils has been raised by the Auditor
General and the VCEC in its previous report. The MAV has previously argued to the
VCEC that an important feature of the current system involving local government is
that the level of regulator effort is based on local priorities and need. This has the
advantage of allowing some communities to ensure operation of a particular food
business through active fee subsidies, such as the small town wanting the only
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restaurant to continue to exist, whereas a large metropolitan council with thousands
of restaurants serving food to the public will seek full cost recovery to ensure costs of
regulation are borne by the businesses benefiting from the location, not ratepayers.

The setting of a uniform fee across all councils would penalise some councils and
benefit others in relation to the effect of such a change on existing arrangements. If
the VCEC were to recommend a uniform fee be charged by local government, the
MAV urges it to consider setting a maximum fee, rather than base level fee, because
of the diversity of cost structures within the 79 Victorian councils. For example,
different councils incur different costs related to food regulation according to their
local needs and approaches, such as staffing models, travel, levels of inspections,
level of sampling effort, etc.

The MAV reiterates the benefits of the model proposed in its “Local Government
Food Safety Services Costings Report” prepared in May 2002, which sets out a
model breaking down the costs incurred by councils according to business costs,
community costs and corporate costs. If councils consider their costs in these
categories, they are then able to assess the subsidies they wish to provide to traders
using ratepayer funds versus seeking full cost recovery.

The issue of the different fees charged by councils is on the immediate agenda to be
addressed by the DHS/MAV Food Safety Coordination Project.

Businesses operating in a number of municipalities

There is a growing trend of food businesses operating across a number of
municipalities with the growth of grower markets. Current Food Act 1984
requirements mean that these businesses have to register with each council in which
they sell food to the public. As a result food businesses encounter a variety of fee
regimes and enforcement practices.

One solution suggested is for the visited council to accept the registration of the
council where the business originates. While this would obviously suit businesses
and stall sellers moving around the state, this is problematic for councils with the
responsibility for food safety regulation at the location where the food is being sold.
Councils are required to enforce the Food Act where food is being sold to
consumers. If registration were to occur in a different municipality, councils covering
the location of sale of the food would need to charge other fees, such as site fees, to
cover their costs of inspection, sampling and other enforcement activities. Charging
of fees by location also ensures equity of fees and rates being paid by other
permanent traders in the area.

The DHS/MAV Food Safety Coordination Project has identified this issue as one on
its immediate agenda, and work is being instigated to enable councils and DHS to
provide recommended ways forward that balance the competing needs of different
councils, and the needs of business and stall holders which want to have as stream-
lined a system as possible.
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Risk-based approach

The Food Act 1984 allows for classes of businesses to be exempt from food
regulations. In practice this means that there are very few businesses and
community groups which can be exempt because councils would in effect be taking it
on themselves to judge what businesses should be low risk.

Greater definition of high risk and low businesses would assist regulators ensure
equitable allocation of regulatory effort. This is a difficult area to define, particularly
as businesses with a class increasingly diversify in their product offerings. For
example the bakery providing bread (which might be considered low risk) also
provides bacon and cheese rolls, which have higher risks of food poisoning than pure
bread products.

There is also the risk that if regulators focus just on high risk food, then lightly
regulated businesses may not receive sufficient scrutiny over time, which has the
potential to escalate to a high risk situation. For example lack of cleaning by a
business might lead to a pest problem that then might create a high risk
contamination event, even though the business was considered in the low-risk
category. This example is cited to illustrate the complexity of the task.

Confidentiality provisions

Section 54 of the Food Act 1984 states that authorised officers shall not disclose
information or publish a document in connection with the administration of the Act
unless specially authorised to do so.

Council officers suggest that if this section was reviewed to allow the public access to
information about which businesses have outstanding matters unresolved as a result
of council inspections, this would be a substantial incentive for businesses to
voluntarily comply with the Food Act provisions. Early compliance also means less
council follow-up visits, which reduces costs to councils and in turn less costs to be
recovered from the business. The MAV does not have a formal position in relation to
this suggestion, but will be considering it in the context of the DHS/MAV Food Safety
Coordination Project activities in relation to making recommendations for statutory
improvements.
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Terms of Reference 4: Food regulation to support community activities and
expectations (eg, impact of food handling regulations on community fund-
raising events, such as school fetes, cake stalls etc) and appropriate risk
management strategies.

Local government has a dual role in relation to community organisations and food
regulation. It is both the regulator and also an organisation which wishes to see
community groups and festivals flourish.

Community and not-for-profit organisations selling food to the public have to fulfil the
same requirements as food businesses selling food for profit. In practice, however,
councils subsidise to a significant extent any fees or charges that would otherwise be
charged and work actively with community organisations to ensure requirements are
appropriate to the risks involved. Community organisations are also often exempted
from the requirement to have a Food Safety Program and a Food Safety Supervisor.

The difficulty is that perceptions of onerous requirements of food regulations arise
from negative perceptions about the impact of red tape and regulatory requirements
in general. Food regulation is just one of a number of issues that community
organisations see as onerous in implementing their activities. Any recommendations
made by the VCEC under this Terms of Reference need to consider the impact of
food regulation in the context of the range of other requirements that are also
perceived to impact on the capacity of community organisations to engage the
community rather than being addressed in isolation.

Confusion can arise from organisations seeking to ensure they fulfil their duties of
care to their clients and preventing common low risks, with food regulation
requirements. For example a kindergarten which restricts parents from bringing in
birthday cakes to share to celebrate their child’s birthday may have made this
decision to protect itself from litigation, not because of the reguirements of food
regulation (which would not prevent parents bringing in a birthday cake to share).
Parents at the kindergarten may assume that this policy relates to food regulations,
when in fact they do not.

Requirements for product labelling have also been cited as a disincentive for
production of home-cooked products for sale because of they are perceive to be
overly onerous. In reality all that is required is the name of the product with an
ingredient list and a code to identify the maker. This is helpful to those with special
dietary requirements, and should not be lessened. Better community education
would assist rather than not having labelling as a requirement.

The MAV urges the VCEC to test these perceptions with the community sector, and
to recommend the need for continual education with community groups about the
facts of what food regulations require. Some effort may also be required to ensure
relevant council staff are aware of the facts about food regulation to ensure
community groups are not misinformed in the advice they receive from council.

At the workshop on 24 November 2006, council officers considered whether
community “sausage sizzles” should be exempt from needing to be registered by
council because they represent relatively low risk activities involving meat generally
served immediately as a hot product. Councils approve hundreds of sausage sizzles
annually. Officers were divided about this issue, with some suggesting that this
would be appropriate, others citing examples of sausages being left semi-heated for
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longer than would constitute a safe time. Others cited that while barbequed
sausages might be fine, what occurs if the barbeque contains barbequed chicken
wings — do the food safety risks increase?

As a result of these discussions officers agreed it is easier to require sausage sizzles
to be registered, but that there are ways to make the process easier for community
groups. An example given is the sausage sizzles that take place outside Bunnings
stores. One council has come to an agreement with a Bunnings store that it is
responsible for the Food safety Program covering the food sold at its premises, and it
is its responsibility to work with the community groups operating the sausage sizzle to
ensure their compliance with safe food handling. As a result the council does not
require registration by the hundreds of community groups using the Bunnings
facilities. There are also innovative solutions in place with sporting clubs which meet
on a regular basis, such as a football club having one registration, even though a
variety of volunteers will be manning the sausage sizzles through the year.

Terms of Reference 5: The flexibility of food standards and labelling
requirements to adapt to emerging food technologies and products, and
accurately reflect relevant health information.

The MAV does not have any comments to offer in response to these terms of
reference. Councils are required to check that products being sold in shops comply
with labelling requirements, however these requirements are established by other
jurisdictions.

Terms of Reference 6: Strategies to reduce the burden of regulation on small
businesses operating in the food industry

As local government mainly deals with small business, the suggestions it has
canvassed under Terms of Reference 3 are relevant for this particular Terms of
Reference.

One of the key strengths of the current system is continual education of businesses
and the community to be ever vigilant in the preparation of food for the public.
Community and business education campaigns need to be continued on an on-going
basis. If businesses understand why food safety is important, they are more likely to
be willing to comply with the regulations, than to seek to ignore or resist them.

Sharing of innovative solutions between regulatory authorities, and within their
jurisdictions, provide another strategy to reduce the burden of regulation for small
businesses
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