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1. Executive Summary

The MAV welcomes the overall thrust of the recommendations contained in the
Victorian Competition and Efficiency Commission’s (VCEC) draft report “Simplifying
the Menu: Food Regulation in Victoria” released in April 2007, and supports the
regulatory principles it outlines.

The VCEC has identified much tighter organisational arrangements with stronger
accountability and a more targeted focus for regulatory effort as the way to reduce
red tape in Victoria without adversely impacting public health outcomes. This will
have operational implications for local government, which registers about 45,000
food businesses and issues thousands of temporary permits annually, and
undertakes the enforcement of the provisions of the Food Act in the community
generally.

The VCEC draft recommendations which are welcomed by local government include:

Greater targeting of regulatory effort based on food risk

Greater clarity about the purpose of food safety regulation

Greater State Government support for training of officers administering the
Food Act

Greater State Government involvement in raising consumer awareness of
food safety issues

Central registry for food businesses

Lightening administrative burdens for lower risk activities including many
community events.

Ability to strengthen rewards for good performers with less paperwork and
require fewer inspections

More sticks such as on the spot fines and authority to require training by food
handlers as a condition of registration as a food business

Identification that the regulatory costs to business of local government
charges for food safety are relatively low compared to the costs incurred by
the regulator.

The recommendations which the MAV considers require amending are those
proposing giving the Minister for Health have greater directional powers over council
activities and resources devoted to food safety regulatory activities.

The MAV notes that the weaknesses identified by the VCEC in the current system of
food safety stem from the vacuum created by the lack of centralised coordination of
food safety regulatory activities undertaken for food businesses regulated by
Victoria’'s 79 councils, and the lack of direct ministerial involvement. This stands in
contrast to meat and seafood businesses regulated by PrimeSafe and Dairy Food
Safety Victoria (DFSV), which are statutory authorities which report to the Minister for
Agriculture, arrangements which the VCEC reports that industry is generally satisfied
with.

In this context it is appropriate to note that the businesses regulated by local
government are large in number, have considerable variety in the nature of food
provided for sale and are widely dispersed throughout the state in urban and rural
settings. The officers performing the food safety regulatory function also have
multiple public health and other regulatory requirements to perform, additional to food

4 MAV Submission to Draft VCEC Report, June 2007



MA &V

MUNICIPAL ASSOCIATION OF VICTORIA

safety. As a result, the very nature of the system involving local government requires
a diverse approach that cannot be solved simply by including in statute that a State
Government Minister has responsibility for overseeing the performance of local
government.

In relation to the way central coordination is achieved, the MAV is concerned that the
VCEC recommendation to give the Minister for Health powers to issue directives to
councils under the Food Act 1984 will reduce the autonomy of councils to determine
the level of resources they allocate to food safety, based on their evaluation of local
needs and priorities. Councils are autonomous organisations with their own
democratically elected representatives which raise funds locally to support local
priorities.

To achieve a framework which acknowledges the need for some level of central
coordination and recognises the role of councils as autonomous organisations and
separate tiers of government, it will be critical for the State Government to offer
incentives to councils to undertake the activities it does not wish to undertake itself.

Such incentives should include that any directives issued by the State Government
arise only after negotiation and agreement with councils and that funding for
designated activities via service agreements is available for activities desired by the
State Government. The legislation should reflect these intentions and understanding
in relation to local government.

In considering additional incentives, the MAV notes the analysis by the VCEC that
there is a need for the State Government to allocate greater resources to support,
training and guidance for councils to achieve greater consistency and more
regulatory effort. Without these prerequisites, ministerial directives are likely not to
be as effective across all 79 councils, which have varying degrees of capacity to
deliver activities desired by the State Government.

If the State Government is not willing to consider these proposals, then it may be
more appropriate for a single food regulator to be recommended be located within
the State Government.

The MAV supports the principle of performance reporting by local government as a
matter of good governance and accountability, however, the content of the reporting,
the mechanisms by which reporting takes place and what information is available to
the public, require careful consideration. Councils already report to their
communities via their annual reports and Best Value reports that are required to be
undertaken and provided to the Minister for Local Government.

The lack of state-wide data is not because of lack of reporting by local government,
rather it is the absence of data provided to the State Government that is the source of
the problem from a food safety regulation perspective.

The MAV is cautious of ‘league tables’ being developed for food safety about
activities undertaken or not undertaken by councils because these will not
necessarily reflect the food safety risks in one municipality over another. What is
important is reporting of data which enables State and local governments to identify
types of businesses likely to require more regulatory effort.

Further analysis is required to determine the cost effect for councils arising from the
changes recommended by the VCEC. While targeting regulatory activities to risk
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profile of food businesses will reduce officer time and deliver cost savings to councils,
this will be accompanied by reductions in the fees able to be charged to businesses.
There will also be additional officer time required, that may or may not be recouped
from fees, to monitor Class 2 businesses rewarded for good past regulatory
compliance.

Reporting to the State Government will lead to additional costs to councils, both from
an IT and officer time perspective. Consideration will be required about funding
contributions by the State Government if the mechanisms for reporting require state-
wide IT systems or effort over and above the usual practices for council reporting to
its community.

The MAV is concerned that the basis for the estimates of local government costs
used by the VCEC was based on a MAV costs analysis of four of the 79 councils.
This small study, which was part of a bigger study examining council costs of food
safety regulation prior to the introduction of the requirement of businesses to have
food safety programs, related to the costs of councils that had some experience in
developing food safety programs in 2000-01, and assumed specific non-compliance
levels. These figures are not relevant to the costs incurred by councils in relation to
food safety enforcement in 2006/07. The MAV notes that the CPI inflator used by the
VCEC may not be appropriate, as local government costs have generally exceeded
CPI with specific labour market conditions and requirements of individual services,
such as distance and petrol costs.

To ensure that recommendations for change are feasible and warrant the additional
effort that may be required to implement them despite additional costs, the MAV
recommends that the VCEC include as one of its recommendations that analysis be
undertaken to estimate the costs to local government of the impact of any changes to
food safety regulations.

The VCEC's estimates about the savings for councils as a result of less regulatory
effort assume that about 30% of businesses registered by local government will fall
into Class 3. This appears to be a very high estimate. Advice from the councils that
provided comments to the MAV about their assessment of the businesses that might
fall into a Class 3 were much lower than the 30% estimated by the VCEC.
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2. Introduction

The VCEC draft report is the most comprehensive review of the food safety system in
Victoria in recent times, and it provides a real opportunity for improvements to be
made to the statutory laws for food safety, and the administrative framework. It
builds on the analysis previously undertaken by the VCEC in 2005 in its report
“Regulation and Regional Victoria: Challenges and Opportunities”, and the
recommendations by the Auditor General in 2002 and 2005.

It should be noted that the Federal Government is also reviewing aspects of the food
safety system of regulation with the Bethwaite review currently underway to identify
progress to date in response to the specific recommendations with the Blair (2000)
and Banks (2006) reports regarding governance of the food regulation system,
particularly focusing on consistency in the application of food law.

In developing its responses to specific recommendations, the MAV has relied on the
advice it has received from councils in recent years, including:

Meetings and conclusions of the DHS/MAV Food Safety Legislation Working
Group in 2005

Brainstorming workshop with council officers to consider the terms of
reference for the VCEC inquiry on 24 November 2006

Responses from councils to an MAV questionnaire about the VCEC'’s terms of
reference

Consideration of issues at VCEC Roundtables held on 16 and 17 May with
local government environmental health officers and other food safety
regulators

Work of the DHS/MAV Food Safety Coordination Project currently underway.

Feedback from councils in response to an MAV Position Paper outlining the
MAV'’s preliminary views about the recommendations contained in the VCEC
draft report.

This submission should be read in conjunction with the submission it provided to
VCEC in December 2006 in response to the request for submissions when the terms
of reference for the inquiry were released.

MAV Submission to Draft VCEC Report, June 2007 7



MA#&V

MUNICIPAL ASSOCIATION OF VICTORIA

3. MAV’s Response to Draft VCEC Recommendations

The MAV'’s response to specific recommendations is outlined in the same order and
numbering system used by VCEC in the list of recommendations contained in pages
xxxix — xiv of the draft report.

National issues

Recommendations 7.1 — 7.6
Of particular interest to local government are the recommendations in respect of :

Food labelling, including seeking greater clarity about food labelling, lobbying
for a relaxation of national standards prohibiting food businesses making
certain types of health claims, provided these claims are supported by
scientific evidence and expanding the review of country-of-origin labelling

Development of protocols by Consumer Affairs Victoria to help local
government enforce the Food Act in relation to misleading and deceptive
conduct.

Better labeling of products would assist local government enforce the Food
Standards Code in relation to product labelling. That said, a question arises about
whether local government should be in the business of checking product labels which
do not have any public health implications.

MAV response:

The MAV supports the VCEC’s recommendations that these issues be pursued at the
national level.

The MAV questions the need for councils to be involved in investigating misleading
and deceptive conduct in relation to labelling. The MAV urges the VCEC to
recommend that enforcement of food labelling not associated with public health
outcomes not be required to be enforced by local government, rather that these are
more appropriately dealt with by the ACCC and Victorian statutes, such as the Fair
Trading Act, and Consumer Affairs Victoria (CAV).

If protocols are to be developed between local government and CAV, the MAV
assumes the basis for these would be how local government might refer labelling
issues to CAV, rather than additional regulatory activity to be undertaken by local
government on behalf of CAV.
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State Issues

Draft Recommendation 8.1: That the Food Act 1984 be amended to incorporate
principles to help regulators interpret and administer food regulation in
Victoria, and these principles to focus on giving priority to reduce incidence of
foodborne illness resulting from the sale of food.

The MAV supports comments by VCEC in its draft report that the objectives of food
regulation are open to different interpretations, with safety meaning diferent things in
different contexts, such as broader public health goals, where the the relationship
between diet and disease are important objectives of regulation, to more narrow
definitions about preventing illness or death from poorly handled food. As the current
definitions are ambiguous, clarity about objectives will assist local government better
target regulatory effort.

MAV response:

A welcome proposal. Some councils may consider that broader public health
considerations should be included in the Food Act 1984, such as initiatives leading to
safety from long term diseases resulting from inappropriate diets (such as heart
disease, obesity, and diabetes). Other councils will consider that a narrower
interpretation is more appropriate given the specific requirements of local government
in administering the provisions of the Food Act. On balance, the MAV considers that
the Food Act should focus on specific goals, with broader public health goals dealt
with via other means, such as community education programs focussing on the
relationship between food content and its impact for health.

Draft Recommendation 8.2: That various Acts dealing with food safety for
primary producers be aligned with the Food Act 1984

The MAV supports in principle that the various statutes relating to food safety be
aligned.

MAV response:

A welcome proposal, because it will hopefully lead to greater consistency in
approaches by regulators dealing with the same businesses.

Draft Recommendation 8.3: Clarifying in the Food Act that the Minister for
Health is responsible for overseeing the performance of local government
meeting its obligations

There is currently no direct statutory connection between the Minister and
Department of Human Services and the requirements set out in the Food Act 1984
that are required to be undertaken by councils. The VCEC finds that this has
resulted in deficiencies in the food safety regulatory system, such as lack of direction
within the Food Safety Unit of DHS about its role, and lack of state-wide leadership,
coordination and support for councils. The implication for local government is that
the Minister for Health and DHS will have a clearer mandate to invest in local
government’s performance in relation to food safety. It is not clear from this
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recommendation, however, to what extent and how the Minister for Health would
oversee the performance of local government.

MAV response:

The current wording for this recommendation needs to be amended to read “that the
Minister for Health is required to support local government in its administration of the
Food Act 1985”. This would achieve clarity in determining what is the role of the
Minister for Health and the Department of Human Services in relation to local
government, and avoid the problems that arise in determining how local government
might be answerable to the Minister for Health in relation to food safety.

Under the Local Government Act 1989 councils are autonomous organisations
answerable to their communities through democratically elected councillors, not State
Government Ministers.

If this recommendation as currently worded by the VCEC were to continue to be
included in the final VCEC report, the MAV strongly urges VCEC to also recommend
that the ways the Minister and DHS oversees the performance of local government is
agreed through an inter-governmental agreement, and that this is expressly
mentioned in the legislation.

Draft Recommendation 8.4: Review of existing MOU between DHS, MAV, AIEH,
PrimeSafe & DFSV

The VCEC draft report appears to place considerable weight on the operation of the
MOU and accord it more status than current practices would indicate. In practice, the
MAV understands its main use has been for officers from councils and PrimeSafe
and DFSV being clear about who investigates what and when. The MAV has not
been involved in any committees or discussions about the operation of the MOU
since it was signed.

MAV response:

The MOU should be reviewed in 2007. The difficulty for local government is that it is
sometimes involved with food businesses regulated by PrimeSafe and DFSV in
areas other than Food Act regulation, such as responding to waste management and
odour under the nuisance provisions of the Health Act 1959. If the recommendation
for a single regulator point for businesses were to be accepted, this would result in
changes for all the food safety regulators. For example PrimeSafe may need to be
authorised, and have the capacity to, investigate complaints arising from other
statutes, such as the Health Act, for meat and seafood businesses, and take referral
of complaints from local government. Similarly, councils may need to investigate and
enforce specific meat standards for sellers of meat or seafood sold in businesses for
which they were the single point of contact.

These recommendations require further consideration between councils, and
between regulators.
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Draft Recommendation 8.5: Enhance role of a committee of regulators
comprising DHS, MAV, DFSV, PrimeSafe, Consumer Affairs Victoria

The VCEC recommends expanding the current committee of regulators. To the
MAV’s knowledge, there is no active current committee of regulators, despite
comments made by the VCEC on p204 of its draft report.

DHS coordinates a whole-of-government group which includes the Department of
Primary Industries, Department of Innovation, Industry and Regional Development,
Department of Premier and Cabinet and Consumer Affairs Victoria. This group does
not include local government. The MAV understand that the purpose of this group is
to provide a united State Government response to national food regulatory policies
and initiatives.

A committee of regulators would provide a forum for problems between regulators to
be articulated and improved. This would have benefits for local government in
enabling it to raise issues of concern, however it could also result in being required to
implement recommendations arising from such a committee which councils may not
necessarily agree with on an individual basis.

MAV response:

The MAV supports the recommendation that a committee of regulators be instituted
to a more formal extent than current arrangements. There may be a role for the
MAV, as the peak body for local government, to participate in such a committee,
however it has no power to charge fees to food businesses for this service. This
raises the question of who should resource local government to be represented.
Should this activity be funded by the State Government because of the benefits that
accrue from better state-wide coordination, or should councils through the fees they
pay to the MAV? The MAV'’s view is that if this role is viewed as important to deliver
state-wide benefits there should be contributory funding from the State Government.

The MAV considers that local government requires representation on such a
committee is adequate to ensure an appropriate balance between State and local
government interests. The MAV notes that local government regulates many more
food business than any other regulator, and it is important that if decisions resulting
from the committee result in ministerial directions to councils, that local government
concerns and capacities receive adequate consideration. Otherwise there is
potential for a committee mostly made up of State Government agencies to develop
unrealistic requirements of local government, which in turn will undermine the
effectiveness of any recommendations made by the committee.

Draft Recommendation 8.6: Giving Minister for Health powers to issue
directions to councils

The Minister and DHS currently have no statutory power to issue directions to
councils. This has proved frustrating to the State Government, and has led to it
having to accept the outcomes of council decisions in respect of resources and effort
given to food safety administration and enforcement. VCEC suggests (but is open to
comment) that a strong Regulator Committee would provide suggestions to the
Minister for Health who would then issue directions to local government. Local
government would be obliged to fulfill these directions.
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MAV response:

This recommendation goes to the fundamental question of councils’ right to
determine their own priorities and how they allocate local resources. The MAV
opposes this recommendation on the grounds that local government is a tier of
government in its own right, and there is no detail associated with the
recommendation about the matters that the Minister would direct local government to
undertake. If the State requires support and cooperation from local government, this
should be negotiated via an inter-governmental agreement, not by statutory
commandment.

The MAV could only support this recommendation is if it is written into legislation that
any Ministerial direction issued to councils has first been negotiated and agreed by
councils.

The MAV’'s preferred approach would be the development of a State and Local
Government Food Safety Management Plan.

In relation to the way central coordination is achieved, the MAV is concerned that the
VCEC recommendation to give the Minister for Health powers to issue directives to
councils under the Food Act 1984 will reduce the autonomy of councils to determine
the level of resources they allocate to food safety, based on their evaluation of local
needs and priorities. Councils are autonomous organisations with their own
democratically elected representatives which raise funds locally to support local
priorities.

To achieve a framework which acknowledges the need for some level of central
coordination and recognises the role of councils as autonomous organisations and
separate tiers of government, it will be critical for the State Government to offer
incentives to councils to undertake the activities it does not want to undertake at the
state level. Such incentives should include that any directives issued by the State
Government arise only after negotiation and agreement with councils and that
funding for designated activities via service agreements is available for activities
desired by the State Government. The legislation should reflect these intentions and
understanding in relation to local government.

In considering additional incentives, the MAV notes the analysis by the VCEC that
there is a need for the State Government to allocate greater resources to support,
training and guidance for councils to achieve greater consistency and more
regulatory effort. Without these prerequisites, ministerial directives are likely not to
be as effective across all 79 councils, which have varying degrees of capacity to
deliver activities desired by the State Government.

If the State Government is not willing to consider these proposals, then it may be
more appropriate for a single food regulator to be recommended be located within
the State Government.
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Draft Recommendation 8.7: Add a new provision to the Food Act for the
Minister for Health to issue a direction to require councils to report their food
safety performance

There are currently no statutory requirements for councils to report to the State
Government about their activities in relation to administering the Food Act 1984. As
a result, there is no central reporting of the numbers of food businesses registered
under the Food Act, the numbers of businesses having registration revoked, and so
on. The VCEC has found this is a major impediment to an effective food safety
system, and policy makers have been unable to focus regulatory effort to areas most
in need.

There is currently no funding provided to councils for their role in food safety
regulation, other than revenue collected in fees charged to food businesses for
registration. There is also no centralised database system. Although DHS
implemented the VICFIN reporting system a number of years ago, many councils
have not connected to it because of the need for separate uploading of data, and
their IT systems have not been compatible.

MAYV response:

The MAV supports the principle that local government should report its activities to
the community as part of good governance and accountability. Councils already do
this, through their annual reports and the Best Value reports they are required to
provide to Local Government Victoria under the Local Government Act 1989.

The difficulty is the lack of centralized data that is available to the Department of
Human Services prevents better targeting of regulatory effort. The critical issue for
local government then, is to what extent it needs to report to the Department of
Human Services, and the means by which it does so.

Performance reporting to the Department of Human Services will create additional
costs for councils.

In terms of who should pay these costs, the options are through increased fees to
food businesses, subsidies from ratepayers via general council revenue, or payments
from the State Government. Given that the benefits of reporting by councils accrues
to the State Government, the MAV considers it appropriate it contribute to the costs
associated with reporting the Department of Human Services requires to perform its
function. This could be achieved through service agreements with councils, with
specific data requirements negotiated with councils, and funding for the IT system
that may be necessary to achieve state-wide reporting.

Draft Recommendation 9.1: That food regulation is focused where food safety
risks are greatest, and lessen the regulatory burden on food businesses with a
good track record. The ways it proposes achieving this recommendation
include:

(@) Introduction of a new risk class and strengthening incentives for food
businesses to maintain a good food safety track
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This proposal would allow councils to charge reduced fees to businesses in the new
category because there would be less effort involved in registering these businesses.
It would also open opportunities for councils to reward good performers, which will
benefit individual businesses and allow councils to reduce regulatory effort, such as
not needing to be inspected as often, or required to complete as much detailed
paperwork.

MAYV response:

Introduction of an additional category that matches risk to appropriate regulatory
effort is a welcome initiative in principle. There is potential however, for this
recommendation to deliver benefits to business but create more work for local
government that is not able to be recouped by fees.

Discussion will be required about what classes of business might become Class 3.
The VCEC's clarification that food safety systems are not intended to prevent
foodborne illness, but to direct regulatory to areas of greatest risk are helpful in
providing guidance about areas a more laissez faire approach may be taken without
adverse food safety consequences. Guidance will be required by the State
Government to enable councils to make judgements about the businesses that could
be considered under the third class.

In relation to whether a Class 2 business can be treated as Class 3 because of past
good performance, the MAV considers it would be preferable to have two categories
within Class 2, effectively a 2A and 2B, with the latter category containing incentives
for reduced regulatory compliance, including lower fees. This is because a move to
Class 3 may imply that the nature of the food businesses is less risky, when in fact it
continues to be risky, but that the proprietor is taking care to manage the risks
appropriately. Reclassification of a business to a Class 2B should not, however,
reduce the requirements for a Food Safety Program.

It should be noted that the introduction of a new class or sub-class will introduce
greater complexity into the system, which will lead to greater costs to regulators such
as councils.

It is also possible that the number of complaints will increase if as a result of less
frequent inspections by council officers food businesses became less careful about
safe handling of food.

Guidance will be required to assist councils develop the basis for making judgments
about allowing Class 2 businesses to have reduced regulatory requirements, and the
processes that will be needed for review to ensure continued good practice. For
example if a council has agreed, based on past good practices, for a Class 2
business selling high risk food to be treated as Class 2B, but then there is a food
poisoning incident, council could be involved in litigation if the original decision was
based on subjective views of council officers. More consideration about how to
implement this proposal will be required.

14 MAV Submission to Draft VCEC Report, June 2007




(b) Streamlining registration processes for premises that are low risk, have
accreditation under quality assurance processes, or have a good food
safety track record

MAV response:

A welcome initiative in theory. Some councils have reservations about the lessening
of involvement of environmental health officers in monitoring and liaising with local
businesses, but the other recommendations providing information arising from
sampling results will mitigate the loss of this regular connection with some
businesses. It will be important for audit systems to cover all the issues currently
dealt with by EHOs during council inspections.

(c) Simplifying food safety program templates

MAYV response:

Some councils have indicated concerns to the MAV about the extent to which Food
Safety Program templates are currently simplified, and the extent to which food
business priorprietors pay lip service to their contents to satisfy regulatory
requirements rather than the intent of food safety programs, which is for proprietors
involved in selling food to the public to manage the food preparation risks. Further
simplification may exacerbate this problem, and will require further consideration
before endorsement by local government.

Further research is required to report on the link between Food Safety Programs and
the extent to which they result in lower incidences of food borne illness.

(d) Streamlining record keeping requirements for lower risk businesses

In principle this proposal will reduce the regulatory effort required by EHOs because
record keeping is one of the current areas taking up a lot of officer enforcement time
without a clear connection to issues of increased food safety risks. This proposal is
vague however in its intent, and EHOs may need to use other means to check a food
businesses’ compliance with Food Safety Standards, with consequent loss of
reduced time benefits. Itis not clear to what extent businesses will inform councils
about exceptional circumstances or “deviations from the norm”.

MAV response:

Although this will alleviate one of EHOs main problems in determining satisfactory
compliance with food regulations, this will have a significant impact for what gets
checked, and what evidence exists about good food safety practices. Even though
record keeping has been problematic, it has provided concrete evidence on which to
base judgments by officers. In the absence of records, there will be a return to the
detailed checking against the Food Standards Code that marked the system pre-
FSPs. A lack of adequate records, when needed to show compliance with food
safety outcomes, should be regarded as non-compliance against the food safety
outcome and not just a non-compliance with record keeping.

MAV Submission to Draft VCEC Report, June 2007 15




The MAV recommends that this proposal only be used for Class 3 businesses, and
Class 1 and Class 2 food businesses continue to be required to satisfy record
keeping requirements.

(e) Introducing more targeted and effective support for food safety training
for food businesses and removing the requirement for food safety
supervisors

MAV response:

More targeted and effective support for food safety training for food businesses will
be welcomed by councils as a sensible reform for Class 3 businesses. Although the
removal of the requirement for food safety supervisors will remove the burdensome
follow up that many councils have encountered with this current requirement, they
will still need to assess the knowledge of safe food handling by the business and staff
within the business.

The proposed ability for councils to make training orders will require new procedures
and documentation.

Advice from councils to the MAYV is that it is necessary to retain the requirement for
Class 2 businesses to have food safety supervisors to ensure the proprietor takes
responsibility for food safety and that someone in the premises is trained in food
safety because of the inherent risk of the activities involved. This should also apply
to community groups which fall under the Class 2 category. The MAV recommends
that existing training arrangements could be simplified, and more appropriately
applied across the range of risk levels. There is also is a requirement for training
programs that adequately cater for people from non-English speaking backgrounds.

) Establishing a central register covering all food premises that would
also enable mobile food businesses to register once, rather than in
multiple council areas

The wording of this recommendation implies the register would cover all food
businesses, however the discussion in the report focuses on mobile operators (see
VCEC report, pp230-232). The big issue for councils is the emergence of grower
markets and other temporary food outlets. Businesses with retail outlets in a number
of municipalities also find multiple registrations problematic. Establishment of a
central register would assist in working to develop mechanisms to improve this
aspect of the food safety system. If this proposal were adopted the State
Government may need to charge fees for this registration, and there would need to
be clarity about the nature of fees charged for registration distinct from inspections
and enforcement.

MAYV response:

In principle this recommendation is worthy of consideration. It will have implications
for fee structures because regulatory effort will change for those councils where a
business originates (and is registered) and those councils, which have to undertake
the inspections at actual outlets (which may need to charge site specific inspection
fees).
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In practice there are a number of matters which would need to be sorted out, such
what businesses get included in the register, who maintains it, bearing in mind that IT
solutions are expensive.

The MAV refers VCEC to the State Government’s web-based system available
through Business Victoria which provides a single entry point for businesses and
which sets out the various regulatory requirements for particular sorts of businesses.
Currently 30 councils are linked to this website, and information about food regulation
requirements are already included. The MAV would support extension of this system
as the basis for a central register, with appropriate referrals to relevant regulators.
Access to information by councils would also be a helpful feature in relation to those
businesses operating from multiple municipalities.

Draft Recommendation 9.2: That the Food Act be amended to remove the
requirement for councils to inspect premises before annual renewal of
registration and make inspections discretionary under s.39

MAV response:

A welcome proposal. Councils would still have the capacity to inspect businesses
they consider in need of inspection, but have the flexibility for inspections greater
than 12 months. Clear guidance and interpretation of this standard will be required
so that councils can determine the basis for their decisions about inspection regimes
for particular businesses.

Draft Recommendation 9.3: DHS to work with councils to strengthen risk
based approach to food regulation by implementing a more flexible system of
audit frequencies for food businesses in line with FSANZ's audit frequency
model, and by providing further guidance on risk and performance compliance
to determine audit frequency.

Food safety audits are the basis of the regulatory system employed by PrimeSafe
and DFSV, with only Class 1 food businesses and Class 2 businesses not using a
standard DHS template being required to undertake audits in addition to being
inspected by councils. Councils are not currently involved in auditing, other than to
check that they have been undertaken where they are required.

Although it is not entirely clear in the VCEC report, the MAV understand that this
recommendation could lead to Class 1 and 2 food businesses not requiring a council
inspection if they are third-party audited. Consideration of this issue by the 2005
DHS/MAV Food Safety Legislation Working Group concluded that on balance council
inspections were necessary, because of the lack of confidence EHOs had in the
quality of audits, and the lack of continuity arising from proprietors being able to
change auditors at will. It suggested there needed to be much greater scrutiny and
standards required of food auditors before endorsement be given to
recommendations such as these. More frequent audits may be required, which will
be most costly to businesses than the cost of council inspections. Councils will still
need to charge registration fees, irrespective of whether they inspect or not.
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MAV response:

The MAV is cautious in relation to this proposal. If this recommendation were to be
proceeded with, legislation would be required to make it clear that audit certificates
were sufficient to show Class 1 and 2 businesses were complying with the provisions
of the Food Act. The MAV also notes that the auditing regimes would need to be
evaluated for these businesses, as they may find the costs of private sector auditing
far higher than the cost of being involved in local government inspection regimes.
Fees would need to continue to be charged to these businesses for business
registration by councils. This proposal may also require changes in the way fees are
charged, with higher fees to be charged when council inspections are required as a
result of complaints.

If this recommendation were to proceed, there may be increased need for random
inspections. It should also be noted that under the Health Act 1958 councils have a
legislative responsibility to investigate and monitor gastrointestinal outbreaks in Class
1 businesses.

Draft Recommendation 9.4: DHS to establish and maintain a database of food
sampling results from across the state, analyse these results and report
annually

There would be no particular additional impact for councils if the sampling results
were sent directly from the tester to DHS. If councils were required to send the
sample results to DHS there would still be benefits to councils from receiving
aggregated reports and having the opportunity for track records of businesses
operating across municipalities to be brought together.

MAV response:

In theory this recommendation is welcome and an obvious way for regulators to
analyse information to better target education programs, etc. In practice further
consideration needs to be given to the way this recommendation could lead to
changed behaviour in the selection of businesses to be sampled. For example
councils currently take samples from businesses about which complaints have been
received and those about which they have concerns. The selection of businesses for
sampling is skewed to those where there are complaints and where council officers
consider there is a need. If sampling results were to be become de facto league
tables of how well municipalities are administering the Food Act, this could
undermine the intention and purpose of sampling. The MAV therefore urges caution
in the extent to which sampling results are collated and made publicly available.
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Draft Recommendation 9.5: Introduction of penalty infringement notices

MAYV response:

The introduction of PINs will be welcomed by many councils because it will give
councils more options for enforcement. It will require resources to develop guidelines
and agree breaches that might be subject to PINs.

To ensure that PINs are used for appropriate offences, the offences for which PINs
may be used will need to be clear and not open to subjective judgments. The
Attorney General’s Guidelines on Infringement Notices will be a useful basis for
developing a PINs regime for food safety offences.

Recommendation 9.6: That DHS place increased emphasis on raising
consumer awareness of food safety issues, including analyzing results of
statewide food sampling programs, assessing queries and complaints to the
food safety hotline and developing approached based on international
assessments of effective education and information campaigns.

MAV response:

A welcome initiative. Better understanding of what is required to maintain safe food
handling practices by businesses and community organizations will assist councils
perform their regulatory role. In relation to food sampling programs, please see
comments under Recommendation 9.4.

Local Government Issues

Draft Recommendation 10.1 — 10.3

The MAV supports the VCEC’s Recommendations 10.1 to 10.3 set out under “local
government issues” (see pxliv). These cover suggestions which will improve the
provision of guidelines by the State Government to assist greater consistency
between councils, incereased training and professional development for
environmental health officers by the State Government, and better advice and
templates about risk assessment and interpretation and application of food safety
regulation.

All these recommendations are supported by the MAV because they clearly define
the areas where there is a need for the State Government to be more active in
supporting local government in its role in administering the provisions of the Food
Act.
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Community Groups

Draft Recommendation 11.1: That the Victorian Government address concerns
within the community sector about the lack of clarity and inconsistent council
approaches to administering regulations, by applying the recommendations
outlined in Chapter 9 to streamline and reduce regulatory hurdles for
community groups.

The VCEC considers that there should not be a separate regulatory system for
community groups over other food businesses because the purpose of food
regulation is about reducing risks of adverse food incidents. It considers that with
community groups food safety risks of community events depend on the types of
food being offered, the skills and experience of those running the event, and the
characteristics and number of people attending the event (see p280).

The VCEC also found that there are several sources of confusion for community
groups about the requirements they need to fulfill, and that there are inconsistent
approaches by councils which exacerbates this confusion. The VCEC is
recommending a new framework, with low food risk activities undertaken by
community groups able to be included in the new proposed Class 3 food premises.

Activities which could be included as low risk include "cake stalls, sausage sizzles,
school fetes, school canteens and catering by community sporting clubs" (pp296-
297). The VCEC argues that even though there are risks in the type of food being
offered for sale, there are other incentives, other than regulation, for community
groups to take care not to sell food that might result in illness caused by food.
Medium risk activities, such as food festivals would continue to be treated as Class 2.
High risk activities, involving food prepared at hospitals, aged care facilities and child
care centres, would continue to be Class 1.

MAYV response:

A welcome initiative in principle. These recommendations will ease the
administrative burden for community organisations, which will be welcomed by
councils seeking to have vibrant and active community involvement. Councils will
continue to need to provide information and advice to community organisations, and
administer certification processes.

The MAV supports the VCEC's intent that community and not-for-profit organizations
selling food to the public be treated the same way as commercial food businesses for
the purposes of the Food Act because of the inherent risks and responsibilities
needed to provide safe food. For example, high risk activities involving food
prepared for vulnerable people, such as that provided by hospitals, aged care
facilities and child care centres should continue to be required to fulfil the
requirements of a Class 1 food business.

This proposal will require agreement about what activities should come under Class
3. For example, the MAV is surprised school canteens and school fetes might be
considered to fit in a low risk Class 3 category.
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Draft Recommendation 11.2: That the Victorian Government develop an
education and information strategy for the community sector, and particularly
for high risk food events, including clearer outline of roles and responsibilities
of DHS, councils and community sector bodies, identifying main areas in which
education and information can aid more informed organization and
management of community events involving the sale of food, identifying the
types of material and delivery mechanisms to be developed for community
events, and outlining arrangements for funding these activities.

MAV response:
Welcome initiatives. These recommendations will provide councils with greater tools
and examples to provide to community organisations undertaking activities involving
the sale of food.
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Further information sought by VCEC

The VCEC would like more information about the introduction of service
agreements for councils

MAV response:

The MAV considers service agreements the best mechanism to deal with activities
undertaken by councils which deliver benefits to the state which councils do not have
the capacity to undertake themselves.

Service agreements would assist local government have the capacity to provide
services to the necessary level to deliver state-wide benefits. A negotiation process
would be required. If not all councils agree to sign service agreements, this proposal
could become unworkable from the State Government’s perspective, because it
would result in a hybrid framework where some councils were involved, and others
not. While this has not been a problem in areas such as tobacco enforcement,
where the State Government is able to perform the function itself or contract third-
party providers, it becomes more difficult in the area of food safety regulation
because of the sheer numbers of businesses requiring registration, and the need for
consistency of approach for businesses. Even though councils vary in their
approaches to administering food safety regulations, a reasonable level of
consistency arises from the way local government undertakes its regulatory role.

There are a number of examples of service agreements in operation between the
State Government and local government. In relation to food safety, the MAV
considers that there are activities which can be defined and quantified to a sufficient
extent to enable a service agreement model to be effective. This could include
aspects desired by the State Government such as IT support for performance
reporting, sampling surveys and investigation of DHS initiated food poisoning
incidents.

The VCEC invites comment about the advantages and disadvantages of the
three organizational options for administering food safety regulation

The VCEC has compared three different organizational arrangements (not
necessarily mutually exclusive) for achieving the Victorian Government’s food safety
objectives:

1) Merging all food safety regulators into a single entity, which may then enter into
service agreements with councils

2) Setting up service agreements directly between the Victorian Government and
local governments, under which councils deliver outputs prescribed by the
Victorian Government

3) Reviewing the MOU between regulators and enhancing the role of the existing
committee of regulators to monitor food safety performance and report problems
to the responsible ministers, who would have powers to issue directions to local
government.
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In its draft report the VCEC indicates it is leaning towards the third approach (see
pxxx), which it expects could be achieved with the lowest transition costs. It finds
that industry support maintaining PrimeSafe and DFSV, and that councils are best
placed to judge food safety performance of businesses in their municipalities. It
acknowledges that the third option relies on cooperation by the regulators, and the
strength of the incentives for regulators to operate cooperatively.

The MAV notes that the VCEC has not included the option of local government not
being involved in food safety regulation.

Implications for local government:

The implication of the first option for local government is that it would no longer have
to bear direct responsibility for food regulation under the Food Act 1984, but can be
involved through service agreements. Service agreements will set contractual
obligations for councils, which will have to deliver services in the way specified in the
agreement. As a consequence, councils will become service providers, rather than
having authority to determine how they will administer food safety locally. Where
councils decide not to enter into service agreements, third party contractors may
undertake this role with no input from councils. Councils would have reduced say in
the way food businesses in their municipalities are regulated.

This option would also have consequences for its environmental health workforce.
Food safety currently takes up the largest share of work activity for EHOs,
representing 57% of EHOs’ time in metropolitan councils, and 34% of time in non-
metropolitan areas', and councils will need to consider the implications in loss of
employees who also have expert knowledge in other areas of councils’ public health
areas, such as Health Act investigations, Health Act regulation (nuisance provisions
and prescribed business registration), infectious disease follow-up, septic tanks,
other environmental investigations, immunisation programs, health promotion and
enforcement of the Tobacco Act.

The implication of the second option is that councils would still retain statutory
responsibilities for food safety, and in addition have to undertake designated
activities in particular ways as defined in service agreements. This will reduce
councils’ autonomy over how they administer Food Act provisions to some extent,
however it will also enable them to receive State Government funding contributions
for activities currently subsidised from ratepayer funds. It would not have an
identifiable effect on the number of EHOs employed by councils, who would continue
to have a role in food safety.

The implication of the third option would leave councils with the current statutory
requirements to have a role in food safety enforcement, with additional imposts of
Ministerial direction. It would also require more effort by the MAV and councils to
cooperate with other regulators.

MAV’s response:

The MAV supports a hybrid model of Options 2 and 3, with powers to issue directions
to local government limited by the requirement for the Minister for Health to negotiate

! “AO/EHO Workforce Review Project”, prepared by Windsor & Associates for the Department
of Human Services, June 2005, p43
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with councils before they are issued, and being clear that there is a role for the State
Government to directly fund some aspects of food safety regulation. The MAV
supports a State and Local Government Food Safety Management Plan as the
preferred way to give clarity to the roles and responsibilities of the Department of
Human Services and councils.

In coming to this position, the MAV accepts the principle that local government does
have a role in food safety enforcement because of the local benefits to the
community that arise from local effort in this regard. The MAV notes that councils
already have statutory obligations arising from other legislation, such as the Health
Act 1958, the Environment Protection Act 1970, the Planning and Environment Act
1987. EHO'’s considerable local knowledge of businesses is an important strength in
ensuring food safety for their communities.

The MAV notes that the weaknesses identified by the VCEC in the current system of
food safety stem from the vacuum that arises from the lack of centralised
coordination of food safety regulatory activities undertaken for food businesses
regulated by Victoria’s 79 councils and lack of direct funding involvement by the State
Government. Councils have varying capacity to administer the Food Act provisions,
and as a consequence, there are mixed approaches and regulatory effort across the
state.

To achieve a framework which acknowledges the need for some level of central
coordination and recognises the role of councils as autonomous organisations and
separate tiers of government, it will be critical for the State Government to offer
incentives to councils to undertake the activities it does not want to undertake itself.

Such incentives should include that any directives issued by the State Government
arise only after negotiation and agreement with councils and that funding for
designated activities via service agreements is available for activities desired by the
State Government. The legislation should reflect this intention and understanding in
relation to local government.

The MAV therefore supports the intention of Option 2, in relation to service
agreements.

The MAV also agrees with the thrust of Option 3, which is that there needs to be
some level of centralised coordination between all food regulators. Currently
councils find that they have to fill the gap arising from decisions by PrimeSafe or
DFSV to reduce fees in return for reduced auditing that may lead to complaints by
members of the public. Yet councils are not able to charge for this involvement in
responding to complaints, so ratepayers in effect compensate decisions taken by
other statutory authorities.

A committee of regulators would assist in minimising these sorts of problems.

The MAV notes that it would be expected to play a role in such a committee of
regulators, on behalf of local government. It suggests that the committee of
regulators would need to comprise a number of local government representatives,
including the MAV and an appropriate number of additional local government
representatives because of the much greater number of businesses and activities
covered by local government, relative to PrimeSafe and DFSV.
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Based on the results of the 2002 MAV Costings Report which analysed a small
cross-section of councils, the MAV found that on average councils charge food
businesses 60% of the costs they incur to administer the provisions of the Food Act.

Service agreements providing funding by the State Government are appropriate to
give food businesses and industry the benefits of state-wide coordination that they
are seeking.

The MAV notes the analysis by the VCEC that there is a need for the State
Government to allocate greater resources to support, training and guidance for
councils to achieve greater consistency and more regulatory effort. Without these
prerequisites, ministerial directives are likely not to be as effective across all 79
councils, which have varying degrees of capacity to deliver activities desired by the
State Government.

If the State Government is not willing to consider these incentives, then it may be
more appropriate for a single food regulator to be located at the State Government
level.

The VCEC invites comments about the effects of the proposed changes on
Victorian food businesses on councils (see p252)

The VCEC report estimates the cost to councils of food regulation is $24.5 million
(p122), with 60% of this amount being recouped from registration fees and other
charges, leading to a net cost of $14.7 million (p124). It finds that the cost of food
regulation at the local level by local government is many times that of the state
agencies of DHS Food Safety Unit, PrimeSafe and DFSV combined (p122).

The VCEC estimates savings of $2.7 million a year will accrue to local government
arising from the proposals to reduce the frequency of inspections for businesses in
the new low risk category and the reduced time by EHOs assessing individual food
safety programs (p361). It estimates that at least half the retail and
manufacturing/processing businesses registered by local government are likely to be
eligible to be reclassified as Class 3, representing about 7,800 retail businesses and
850 manufacturers, and a third of cafes/bars/restaurants representing about 5,500
businesses (p359-360). As a consequence, councils will need to inspect 13,300
fewer businesses in any year, from the current 45,000 (p361).

MAV’s response:

The MAV recommends that the VCEC include in its recommendations that analysis is
required about the costs to local government before changes are to be implemented
by the State Government.

The MAV notes that the $469 cost the VCEC has applied as an average cost for the
approximately 45,000 food businesses registered by local government was based on
a costs analysis conducted by the MAV of four councils, which is too small a sample
from which to draw averages across 79 councils. This small study, which was part of
a bigger study examining council costs of food safety regulation prior to the
introduction of the requirement of businesses to have food safety programs, related
to the costs of councils that had some experience in developing food safety programs
in 2000-01, and assumed specific non-compliance levels. These figures are not
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relevant to the costs incurred by councils in relation to food safety enforcement in
2006/07.

As a result, it is not possible, without further analysis, to estimate the costs to local
government of the impact of any changes to the framework. The MAV notes that the
CPl inflator used by the VCEC may not be appropriate, as local government costs
have generally exceeded CPI with specific labour market conditions and
requirements of individual services, such as distance and petrol costs. The MAV’s
analysis of the movement in local government input costs shows an annual increase
of approximately 5%.

The VCEC's estimates about the savings for councils as a result of less regulatory
effort assume that about 30% of businesses registered by local government will fall
into Class 3. The MAV considers that this figure requires further testing with
councils, who will have greater experience in assessing the food businesses in their
municipalities. The VCEC has allowed avoided costs of $150 per inspection from
reduced inspections for lower risk categories, and $100 for the food safety program.
Based on the surveys used for the MAV costs study in 2002, this figure appears
conservative, given that it does not include follow-up inspections where they are
required.

The MAV notes that the proposal for businesses to be rewarded for good regulatory
compliance will undoubtedly lead to reduced fees for business, but may not for
councils. It will take continued effort by councils, not recouped by fees, to ensure
that the food businesses with less regulatory requirements continue to justify this
treatment. The MAV notes that the businesses regulated by local government are
mostly small to medium size businesses which by the nature require greater contact
with councils for advice and education about their responsibilities in relation to safe
handling food.

The VCEC invites comment about proposals on specific ways to streamline
record keeping requirements associated with food safety programs (see
section 9.3.3)

MAV’s response:

Many council officers have complained about the poor record keeping of same food
businesses, and the time it takes to check and clarify records held, and actual
practices. More streamlined record keeping requirements would assist authorized
officers judge compliance with the provisions of the Food Act. The MAV urges the
VCEC to recommend that analysis of the effectiveness of Food Safety Programs is
undertaken and the extent to which they result in lower incidences of food borne
illness.
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The VCEC invites comments on its assessment that the current requirement for
annual registration of food premises be retained

MAV response:

In line with the MAV'’s proposed responses to recommendations advocating
regulatory effort being more aligned to food safety risk, it will not be advocating for
the requirement for annual registration to be retained. The MAV notes, however, that
a number of councils support the requirement for annual registration of food premises
be retained.

The VCEC invites feedback on the costs and benefits of establishing a rating
scheme for the Victorian food service sector and the likely effects of increased
publicity of offences (see section 9.9.2, pp246-247)

MAV response:

The MAV is positively disposed for increased publicity about track records of
compliance with food regulations by food businesses. Both these proposals (which
consider provision of information to the public both positive and negative aspects of
food businesses in the municipality) will need to be considered in the context of
reporting requirements and what information is to be available to the public to enable
them to make informed choices about from whom they purchase food.

Some councils are already instituting the practice of highlighting good performers,
such as having local awards, etc. This proposal would be relatively straightforward
for councils to implement. “Naming and shaming” would assist councils in getting
immediate compliance from food businesses, however there may be local political
pressures to use — or not use — such provisions.
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