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Municipal Association of Victoria

Report for the Department of Health
“Tobacco Activity Final Report”
July 2010 – June 2011
1.
INTRODUCTION
The Municipal Association of Victoria (MAV) has continued its Service Agreement with the Department of Health (DH) to administer State Government funding of $893,838 to local government for the 2010/11 financial year to:
”provide education about, and enforcement of, the Tobacco Act 1987 focussing on:  tobacco retailers; eating establishments; licensed premises; and workplaces, within their respective districts”.  (Extract from the MAV Service Agreement with Councils)
These activities relate specifically to implementing the amendments to the Tobacco Act 1987 that have occurred over the past eleven years. The tobacco reforms aim to reduce smoking rates in all age groups, address high smoking rates among children and adolescents, and protect Victorians from unwanted exposure to tobacco smoke.
In actively embracing the objectives of the tobacco reforms, Victorian councils have been undertaking a range of education and enforcement activities in addition to those required under the service agreements.  Their involvement continues to be integral to the implementation of the program and has ensured widespread compliance and awareness of the reforms by tobacco retailers, eating establishments, licensed premises and the community at large.

The specific reforms introduced by the State Government in recent years that councils have assisted implement have included:
· Banning smoking, the promotion of tobacco products and the sale of tobacco products at underage ‘music/dance’ events from 1 March 2006
· Banning smoking in enclosed workplaces from 1 March 2006
· Banning ‘buzz marketing’ and non-branded tobacco advertising from 1 March 2006
· Strengthening laws to enforce the ban of cigarette sales to young people from 1 March 2006
· Banning smoking in enclosed licensed premises from 1 July 2007
· Banning the sale of tobacco products from temporary outlets from 1 January 2010
· Banning of retailers displaying tobacco products at point of sale from 1 January 2011.
This report provides an overview of the activities undertaken by 78 councils from July 2010 to June 2011 with the funding provided by the Department of Health.  Key achievements and outcomes of council activities detailed in this report include:

· Over 19,456 interactions with retailers, eating establishments and licensed premises in the twelve month reporting period
· 4,809 education visits to tobacco retailers, representing 55% of all retailers in the state (based on 8,691 tobacco retailers identified by local government)
· 6,520 education visits to eating establishments with on-premises dining, representing 35% of all eating establishments in the state (based on 18,552 establishments identified by local government)
· 2,936 education visits to licensed premises, representing 48% of all licensed premises in the state (based on 6,135 licensed premises identified by local government)

· 2,216 test purchases at tobacco retailers in their municipalities over 144 days, with 335 premises selling cigarettes to minors,  representing a non-compliance rate of 15%
· 615 visits to premises with a vending machine to provide education about the reforms that restrict cigarette vending machines to licensed premises (bar areas in line of sight of a bar), gaming venues (in line of sight of service counter) and bottle shops (immediately adjacent to service counters)
· 77 breaches were observed from 83 complaints concerning smoking in enclosed workplaces.
2.
FUNDING PROCESS & DISTRIBUTION
Seventy-eight councils and one statutory body
 in Victoria signed Service Agreements with the MAV to undertake Tobacco Activities in 2010/11. To receive funding councils needed to fulfil requirements set by the Department of Health and report these results to the MAV. The requirements and results achieved are set out below.
Requirements of councils
Funding is being provided in three instalments, according to the milestones indicated in the table below.

Table 1: Funding Instalments

	Funding
	Amount
	Reporting Requirements

	Instalment 1

August 2010

	40% of total funding
	Updating premises numbers and Test Purchase nomination.


	Instalment 2

January 2011

	40% of total funding
	Interim report required mid January.

To include: 

· Results of visits to 25% of tobacco retailers
· Results of visits to 2.5% of eating establishments
· Results of visits to 5% of licensed premises

· Report on workplaces education activities following the receipt of complaints
· Reporting on Specialist Tobacconists education per applicant referred by the Department

· Report on all enforcement activities for tobacco retailers,

eating establishments and licensed premises in this period, resulting from complaints/non-compliance with the laws.


	Instalment 3 

June 2011
	20% of total funding
	Final report required mid June.

To include:

· Results of visits to remaining 25% of tobacco retailers
· Results of visits to remaining 2.5% of eating establishments
· Results of visits to remaining 5% licensed premises

· Report on workplaces education activities following the receipt of complaints
· Reporting on Specialist Tobacconists education per applicant referred by the Department
· Report on all enforcement activities for tobacco retailers, eating establishments and licensed premises in this period, resulting from complaints/non-compliance with laws.



Results

The State Government provided $893,838 to 78 councils and one statutory authority to undertake education and enforcement activity in the 2010/11 financial year.
3.
ACTIVITIES REQUIRED & COUNCIL PERFORMANCE
Under the service agreements, councils were required to undertake education visits to tobacco retailers, eating establishments, licensed premises, and gaming venues, as well as nominating and implementing a level of ‘sales to minors’ activity and on the receipt of a complaint an education visit to a workplace.
3.1 
Education Requirements
For the annual period July 2010 to June 2011 councils were required to:
· Conduct 20-minute education visits to 50% of tobacco retailers (all new retailers and balance of existing retailers)
· Conduct 20-minute education visits to 5% of eating establishments with on-premises dining (all new eating establishments and balance of existing premises)
· Conduct 20-minute education visits to 10% of licensed premises
· Conduct 30-minute education visit in response to referral of initial inquiry or workplace complaint from DH
· Follow-up workplace complaints to non-compliant workplaces with a 30-minute visit
Table 2 provides details of the various requirements for each ‘sales to minors’ activity level.
Table 2: Requirements for ‘Sales to Minors’ Activity

	Requirements of councils who elect NOT TO conduct test purchasing

	Councils in high, medium and low density areas
	Complaints

· Take complaints from members of the public

· Conduct an educational visit at the premises

· Refer complaint to DH for follow-up.



	Requirements of councils who elect TO conduct test purchasing

	Councils in high and medium density areas

Conduct four days of test purchasing per year (leaving at least three months between each day of test purchasing) 

Councils in low density areas

Conduct three days of test purchasing per year (leaving at least three months between each day of test purchasing)
	Complaints

· Take complaints from members of the public

· Conduct a test purchase to verify the complaint.



3.2 
Results of Education and Enforcement Activities

This section details the results of the education activities councils undertook with tobacco retailers, eating establishments, licensed premises and workplaces between July 2010 and June 2011.  When council officers observed a breach of the tobacco laws, they were expected to take appropriate enforcement action.
Councils were also asked to provide a list of all premises visited and include the business name, address, telephone number and name of person interviewed.  
A summary of visits to these businesses is set out in Table 3.
Table 3: Summary of Education and Enforcement Activities Undertaken by Councils
	Business type
	Number of visits
	Number of premises
	Percentage visited

	Tobacco retailers
	4,809
	8,691
	55%

	Eating establishments
	6,520
	18,552
	35%

	Licensed premises
	2,936
	6,135
	48%


The 2,936 licensed premises visits are broken into 2,106 education visits to enclosed licensed premises; 1,240 education visits to premises with outdoor dining and drinking areas; and 615 inspections of vending machines.

In some cases one education visit may entail education being provided relating to enclosed premises, outdoor dining and drinking and vending machines laws.

Tobacco Retailers Compliance
Councils were required to conduct 20-minute education visits to 50% of tobacco retailers (all new retailers and balance of existing retailers).  The purpose of the visits was to focus on the understanding of the laws by the retailers, including cigarette ‘sales to minors’ laws as well as advertising and display restrictions.
In total, councils observed 1,008 breaches, and took 1,035 enforcement actions.  Table 4 outlines theses breaches and enforcement responses.
Table 4:  Tobacco Retailer Compliance
	Substantiated breaches
	Number
	% of total

	‘Cheap smokes’ or ‘discount cigarettes’ signs outside retail outlet
	10
	1%

	Cigarette cartons displayed
	25
	2%

	More than one front facing of each product line on display  
	56
	5%

	Sale of unpackaged cigarettes (single cigarettes)
	11
	1%

	Use of ‘buzz marketing’ or ‘non-branded tobacco advertising’ marketing methods
	6
	0.6%

	Signage requirements
	665
	67%

	Other
	235
	23.4%

	Total
	1,008
	100%

	Enforcement actions
	
	

	Verbal warnings (including pending)
	991
	95.7%

	Written warnings (including pending)
	31
	3%

	Fines issued (including pending)
	10
	1%

	Prosecutions (including pending)
	3
	0.3%

	Total
	1,035
	100%


Council Comments: Tobacco Retailers

Lack of correct signage was by far the most common breach of tobacco laws by retailers.  Comments from councils indicated that there was mixed knowledge of the new legislative requirements relating to the bans on display of tobacco products.  Some retailers were knowledgeable, while many were confused about the signage requirements and what to do in response to customer queries about products.   Many tobacco retailers were not using the new graphic health warning stickers on price boards.  A number of councils suggested it would be more effective if they could provide stickers to those retailers not using them, rather than requiring the retailer to access them from the Department of Health’s Tobacco Unit.

Eating Establishments
Councils were required to conduct 20-minute education visits to 5% of eating establishments with on-premises dining (all new eating establishments and the balance of existing premises).
In total, councils observed 487 breaches, and took 487 enforcement actions.  Table 5 outlines these details.
	Substantiated breaches
	Number
	% of total

	Occupier permits smoking in banned area
	40
	8.2%

	Occupier breaches no smoking sign requirements
	443
	91%

	Individual who smokes in banned area
	4
	0.8%

	Total
	487
	100%

	Enforcement actions
	
	

	Verbal warnings
	487
	100%

	Total
	487
	100%


Table 5:  Eating Establishment Compliance
Council Comments: Eating Establishments

Comments from councils are in line with previous years indicating that smoke-free dining has been successfully accepted and understood by eating establishments and customers. This is occurring to such an extent now that signage is often missing or inappropriately placed because proprietors do not see signage as being so important. Customers know they are not allowed to smoke in enclosed places. By far the majority of breaches related to signage. Complaints from the public mostly relate to outdoor eating areas, or smoke-drift from outdoor areas.  There would appear to be less need for signage in eating establishments, given that there are many other enclosed workplaces where smoking is banned but signage is not required.
Licensed Premises

Councils were required to conduct 20-minute education visits to 10% of licensed premises with visits focusing on new premises and premises with newly built outdoor dining and drinking areas.
In total, councils observed 365 breaches, and took 365 enforcement actions.  Table 6 outlines these details.
In some cases one education visit may entail education being provided relating to enclosed premises, outdoor dining and drinking and vending machines laws.
Table 6:  Licensed Premises Compliance
	Substantiated breaches
	Number
	% of total

	Occupier permits smoking in an enclosed licensed premises
	21
	5.8%

	Person smoked in an enclosed licensed premises
	12
	3.3%

	Occupier breaches no smoking signage requirements for enclosed licensed premises
	123
	33.7%

	Occupier allows smoking in outdoor dining and drinking area where smoking is not permitted
	23
	6.3%

	Person smoked in an outdoor dining and drinking area where smoking is not permitted
	2
	0.5%

	Occupier breaches no smoking signage requirements for outdoor dining and drinking area
	46
	12.6%

	Person unlawfully placing or permitting the placement of a cigarette vending machine
	28
	7.7%

	Advertising on vending machines
	8
	2.2%

	More than one front facing of each product line on vending machines
	5
	1.4%

	No health warning or quit smoking sign displayed  line on vending machines
	75
	20.5%

	No tobacco sales to u/18’s’ sign no displayed  line on vending machines
	22
	6%

	Total
	365
	100%

	Enforcement actions
	
	

	Verbal warnings (including pending)
	359
	98.4%

	Fines issued (including pending)
	1
	0.3%

	Prosecutions (including pending)
	5
	1.3%

	Total
	365
	100%


Comments: Licensed Premises

Licensed premises are generally compliant with tobacco laws, however vending machine siting and signage often do not meet regulatory requirements. Proprietors often rely on vending machine operators to comply with the signage requirements of the Tobacco Act.   Proprietors were interested in the new levels of penalties that have been introduced.

There continues to be less regard for the tobacco laws in respect of outdoor dining. Calculating 25% of the total notional wall area continues to be difficult, particularly if there are slanted roof and non-permanent wall structures. 
Enclosed Workplaces

Councils were required to conduct 30-minute education visit in response to referral of initial inquiry or complaint from the Department of Health or complaints they received directly.  Visits were to be undertaking following the protocol outlined in the Smoke-free Enclosed Workplaces Enforcement Protocol\.
Table 7:  Enclosed Workplace Compliance
	Substantiated breaches
	Number
	% of total

	Person smoking in an enclosed workplace
	52
	67.5%

	Person in charge of an enclosed workplace at the time the smoking occurs
	14
	18.2%

	Person smokes in an enclosed workplace
	11
	14.3%

	Total
	77
	100%

	Enforcement actions
	
	

	Involvement of WorkCover
	9
	11.3%

	Verbal warnings
	34
	42.5%

	Written warnings
	14
	17.5%

	Fines issued (including pending)
	23
	28.8%

	Prosecutions
	0
	0%

	Total
	80
	100%


Council Comments: Enclosed Workplaces

Identifying breaches of smoking in enclosed workplaces is difficult if smoking is not occurring at the time of the visit by the council officer. Although not subject to bans on smoking, smoking outside workplaces was one of the main reasons complaints were being made.  Nine complaints required referrals to WorkSafe.  
Underage music/dance events

Councils were required to undertake education/enforcement activity in response to receiving a complaint or observing a breach. There were no complaints received during the reporting period.

3.3 
‘Sales To Minors’ Test Purchasing Program
Councils were required to nominate if they would or would not participate in the cigarette ‘sales to minors’ test purchasing program. The table below shows the number of councils in each activity level for 2010/11 and prior years.  Forty-two councils undertook test purchasing activities in 2010/11.
Table 8: Number of Councils per Activity Level
	Level of Activity
	2010/11
	2009/10
	2008/09
	2007/08
	2006/07
	2005/06
	2004/05
	2003/04

	Conducting
	42
	39
	36
	34
	35
	35
	32
	34

	Not Conducting
	37
	40
	43
	44
	44
	44
	47
	46


	Level of Activity
	2002/03
	2001/02
	2001

	Very High
	6
	7
	3

	High
	12
	13
	18

	Medium
	10
	9
	15

	Low
	52
	51
	42

	Nil
	n/a
	n/a
	2


Prosecution Funding – ‘Sales To Minors’ Activity
Funding was available to assist those councils that have initiated prosecution against non-complying retailers, with the Department of Health considering each request for funding support for a prosecution on a case-by-case basis. Councils were advised they need to contact the Department of Health prior to initiation of the prosecution if they wish to seek funding assistance for this purpose. Payments are not an incentive payment for councils to initiate prosecutions against retailers. Absolute discretion rests with councils about whether to initiate a prosecution.
For the July 2010 to June 2011 period, Boroondara (twice) and Hobsons Bay City Councils applied and received funding to assist their prosecutions.
Of the 42 councils that elected to conduct cigarette ‘sale to minors’ test purchasing, 22 indicated their intention to conduct prosecutions if the situation arose.

Table 9: ‘Sales To Minors’ Activity

	Councils participating in the program
	Number

	Councils participating
	42

	Test purchases undertaken
	2,216

	Sales resulting from test purchases
	335

	% of test purchases resulting in sales to minors
	15%

	Warning letters issued (including pending)
	228

	Infringement notices issued (including pending)
	135


Council Comments on ‘Sales to Minors’ Activity

Councils undertaking test purchasing report varying success, with some disappointed about the continued sales to minors that have been witnessed as a result of test purchasing. Other councils have been satisfied that test purchasing programs in 2010/11 have led to a fall in tobacco sales to minors and that retailers are aware of the requirement not to sell tobacco products to minors. One council reported that retailers from some non-English speaking cultural backgrounds have difficulty determining the age of young people, and they use this as an excuse as to why they have sold cigarettes to a young person.
Some rural councils had difficulties sourcing test purchase assistants not known to the businesses being visited.
4.
REPORTING ON TOBACCO ACTIVITY
4.1
Requirements

Councils were required to submit two reports to MAV:

· An Interim Tobacco Activity report by 21 January 2011 detailing activities from the end of the last reporting period (July 2010) up to this time
· A final report detailing all education and enforcement to 17 June 2011.
4.2
Results
All 78 councils that signed Service Agreements to participate in the 2010/11 program submitted a report.
5.
MAV ADMINISTRATION
The MAV received a management fee of $70,000 for 2010/11 to administer the tobacco funding to councils. The activities undertaken by the MAV included:

· Detailed costing/modelling of funding to be provided to each council based on the agreed outputs negotiated with Department of Health and the nominated activity level of the council
· Maintenance of an extensive data base of activity to enable development of the  interim and final reports that are required to be submitted to the Department of Health
· Analysis and adjustments of funding allocations to councils as a result of activities undertaken
· Distribution of three funding instalments
· Collection and collation of an interim and final report
· Follow up with councils to ensure appropriate levels of activity for funding
· General support and information provision to councils
· Regular liaison with the Department of Health.
6.
CONCLUSIONS & RECOMMENDATIONS
Education visits to tobacco retailers, eating establishments and licensed premises were the main focus of activities undertaken by councils during the 2010/11 financial year, with over 19,000 visits to these businesses by council officers.  This is a remarkable regulatory effort across the state, and reflects the value of the funding provided by the Department of Health to implement new tobacco laws introduced by the Victorian Government.

Councils undertook many more visits than required, with over 55% of tobacco retailers visited (the requirement was 50%), 35% of eating establishments visited (the requirement was 5%) and 48% of licensed premises (the requirement was 10%).  This resulted in all of the funding available being utilised for tobacco education and enforcement.
Where council officers have observed breaches of the tobacco law, they have taken action, as evidenced by 1,927 substantiated breaches being noted, with 1,958 enforcement actions being taken. Irrespective of the type of enforcement, these numbers indicate considerable time and effort by officers throughout the state involved in educating and enforcing tobacco laws with businesses that sell tobacco products throughout the year.  Lack of, or incorrect signage is by far the most common cause of breaches of the tobacco laws observed by council officers.
Awareness of the bans on the display of tobacco products that came into effect on 1 January 2011 appear to be well understood as a result of the information provided by the Department of Health and the education visits provided by councils.  A number of issues were identified relating to proprietors obtaining the new graphic health warning sticker, however most of these appear to have been resolved with the assistance of council officers.
The bans on smoking in enclosed eating establishments are being shown to be well known by proprietors and customers, and less regulatory effort will be required for these premises.  Outdoor areas of eating establishments continue to be problematic, however, as well as siting and signage of vending machines in licensed premises.

Responses from councils indicate that tobacco retailers continue to require regulatory effort, particularly in relation to signage and where there are new proprietors. 
Complaints of smoking in enclosed workplaces remained constant with the previous financial year, with 83 reported in 2011/12. The percentage of breaches being substantiated has risen, however, from 73% in 2009/10 to 96% in 2010/12.
Test purchasing programs targeting cigarette sales to minors have been undertaken by more councils in 2010/11, with increasing numbers of councils joining this program.  Fifty-four percent of the 78 councils are now involved, with a number of councils considering joining the program in 2012/13.  Despite this effort, the percentage of test purchases recorded continues to rise, with 15% of test purchases resulting in a sale to a minor, up from 13% in 2009/10.  Cigarette sales to minors continue to be a difficult area to regulate, requiring continued effort with tobacco retailers about the tobacco laws and to ensure they request proof-of-age prior to selling tobacco products. Difficulties in assessing the age of customers (sometimes cited in reference to cultural difficulties) are often the reasons provided by retailers found to have sold tobacco products to minors.
The MAV notes the ongoing strength of the tobacco service agreement partnership between the State and local government in Victoria. It is testimony to the success of the program, since it was introduced in 2000, that nearly all councils in each of these years has participated in the program. To enable the continued strength and participation of local government in assisting the State Government in its enforcement of the provisions of the Tobacco Act, the MAV makes the following recommendations:
· ensuring that sufficient funding and support continues to be provided to councils to enable them to support the State Government’s anti-smoking initiatives

· continuing the whole-of-government approach to working with councils in Victoria to mitigate loss of public amenity and increased butt litter in streets that may arise from smoking on the streets that occurs because smokers are banned from smoking in enclosed workplaces
· improving compliance and reducing reliance on regulatory enforcement measures by supporting a communication campaign to remind tobacco retailers, eating establishments, licensed premises and members of the community about the tobacco laws and the important public health benefits that can be achieved if the incidence of smoking is reduced
· giving consideration to the development of a state-wide framework in respect of smoking bans for designated outdoor areas.
� Glen Eira City Council did not participate in the 2010/11 program. In addition to the 78 councils, there is one additional area not covered by a council; Mount Hotham Resort. Mount Hotham entered into a partnership with MAV to undertake Tobacco Activity and is included in any reference to 'councils' throughout this report.
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