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1 Executive summary 

The Municipal Association of Victoria (MAV) is pleased to make a submission to the Ministerial Advisory Committee on Potentially Contaminated Land in response to the release of its Issues and Options Paper.

In administering the planning framework for managing potentially contaminated land councils are decision makers about the use of land, enforcers of the parameters of that use and at times the land owner and/or manager of facilities used for sensitive uses. In undertaking these roles councils are required to ‘satisfy themselves’ that the subject land is suitable for its proposed use. These roles require councils to interact with the Environment Protection Authority (EPA) and environmental auditors.

The MAV agrees that there are concerns around the bluntness of the current planning tools, the timing of environmental audits and in the ongoing management of contaminated land and in that context is supportive of some the common sense improvements suggested by the Advisory Committee.
However, the MAV considers the review to be constrained in its scope and that the whole system and legislative framework for managing potentially contaminated land should be considered. Looking only at the planning levers fails to address some of the more fundamental issues such as the role of the EPA; the mechanism for, timing and operation of environmental audits; off-site pollution; enforcement; and the monitoring of the performance of the system.

It is in this light that the MAV considers the first recommendation of the Issues and Options Paper to be impractical. The recommendation that councils be the primary ‘identifiers’ of potentially contaminated land is not consistent with their role or expertise and places an unreasonable burden that far exceeds the capability and capacity of most councils, and is disproportionate to the potential risk.
The MAV does not support the revised Environmental Audit Overlay and the two schedule approach developed by the Advisory Committee as it gives greater legitimacy to the ‘unknown’ and would result in much of Victoria being covered by the Overlay. This would be an unworkable and resource intensive approach.

The MAV is supportive of options that enable:

· The Environmental Audit Overlay to remain for known contaminated sites and to aid the ‘deferral’ of the obligations of Minister’s Direction No. 1 Potentially Contaminated Land

· Specific exemptions to be included in the Environmental Audit Overlay

· The ability to waive the environmental audit requirement of the Overlay provided the expert input of the EPA can be secured.
2 Introduction
The MAV welcomes the opportunity to provide input to the Ministerial Advisory Committee on Potentially Contaminated Land on its Issues and Options Paper. 
All councils, to varying degrees, make decisions about potentially contaminated land and it is likely that the recommendations made by the Advisory Committee, if implemented, will have significant impacts on the identification and assessment of such land and on the resources of local government. 
The Advisory Committee has prepared an Issues and Options Paper for consultation and has called for public submissions. A final report is to be provided to the Minister for Planning within six months of the Issues and Options Paper.  

This submission has been prepared by the MAV following consultation with the MAV Board’s Planning Committee and in consultation with planning officers of councils. While the submission aims to broadly reflect the views of local government in Victoria, it does not purport to reflect the views of every individual council. It is expected that a number of councils, particularly those with areas undergoing gentrification or with old landfill sites, will also make submissions to the Committee.
The submission does not seek to respond to all of the questions posed by the Advisory Committee but to address the broader system and sector wide issues emerging from the Issues and Options paper. 
Councils consider the current system to be highly ‘reactive’ and requiring a level of discretion inappropriate for those planners without expertise in assessing or managing contaminated land.
2.1 About the MAV

The MAV is the peak representative and advocacy body for Victoria's 79 councils and was formed in 1879. The MAV represents and advocates the interests of local government, raises the sector's profile, ensures its long-term security and provide policy advice, strategic advice, capacity building programs and insurance services to local government.

2.2 Scope of the review
The review is confined to the examination of the existing planning controls and processes for potentially contaminated land. It does not include the regulatory system under the Environment Protection Act 1970, the role of the Environment Protection Authority (EPA) or other regulatory players such as Workcover.
The MAV considers that any review should take a system wide approach to potentially contaminated land and that the planning mechanisms only provide one part of what is a complex system. Looking only at the planning levers in isolation fails to address some of the more fundamental issues such as the need for an increased role for the EPA, improvements around the mechanism and operation of environmental audits, the consequences of off-site pollution, ongoing enforcement and the lack of monitoring of the performance of the system.

3 The current system
3.1 What is the legislative framework?
The Environment Protection Authority is the lead government agency in Victoria for land contamination issues. 
Amongst a comprehensive array of other responsibilities the EPA is required to:

‘13(d)
by the issue of works approvals, licences, permits, pollution

        abatement notices, minor works pollution abatement notices, research,

        development and demonstration approvals and notices under section 28B,

        to control the environmental impacts of activities which create a

        state of potential danger to the environment and to control the

        volume, types, constituents and effects of waste discharges,

        emissions, deposits, or other sources of pollutants and of substances

        which are a danger or a potential danger to the quality of the

        environment or any segment of the environment and the generation,

        storage, reprocessing, treatment, transport, containment and disposal

        of waste and to control the volume intensity and quality of noise………….
(p)
to promote, encourage, co-ordinate, and carry out long-range planning in environment management, waste management and pollution control; and…..’

The Environment Protection Act 1970 and the State Environment Protection Policy (Prevention and Management of Contamination of Land) 2002 (SEPP) contain the requirements and processes for environmental management applicable in Victoria. The Environment Protection Act 1970 sets up a mechanism (an environmental audit) to investigate the likelihood of contamination.

The SEPP brings together all matters relating to land contamination, including responsibilities for its prevention and management. Clauses 13 and 14 provide very broad guidance on assessing planning permit applications and considering planning scheme amendments.
The Planning and Environment Act 1987 includes obligations for both Planning Authorities and Responsible Authorities to consider the suitability of land where the land is being rezoned for a ‘sensitive’ use or where there is a change of use to a sensitive use and a planning permit is required.
Ministerial Direction No.1 Potentially Contaminated Land cross references the environmental audit system.
3.2 What is the role of local government in potentially contaminated land?
A council considers potentially contaminated land in four primary ways, as a:

· Planning Authority when considering an amendment to its planning scheme
· Responsible Authority when making a decision on a planning permit application
· Responsible Authority when enforcing its planning scheme and any planning permits issued under it.

· Land and facility owner or manager
As a Planning Authority a council must consider the requirements of the Ministerial Direction No.1 Potentially Contaminated Land in preparing an amendment which would have the effect of allowing potentially contaminated land to be used for a sensitive use, agriculture or public open space. A Planning Authority must satisfy itself that the environmental conditions of that land are or will be suitable for that use. The emergence of the Environmental Audit Overlay enables a council to defer this requirement if development will necessitate a planning permit at a later time.
The approach of councils varies considerably, as do councils’ capacity and development circumstances. Some councils like the Cities of Maribyrnong and Brimbank have undertaken proactive exercises to map old quarries and old landfills. Maribyrnong is seeking to include a local policy to help them to administer these areas. The City of Moreland has chosen a precinct based approach with three large areas (450 properties) recently reviewed in the Coburg and Brunswick Activity Centres. A number of councils have also broadly applied the Environmental Audit Overlay across precincts known to have included industrial activity.
Where an Environmental Audit Overlay exists a Responsible Authority must require an environmental audit to be completed where a sensitive use is proposed and to satisfy itself that the land is suitable. The Overlay is somewhat unusually drafted with no permit requirement and does not capture all matters. There will be, for instance, cases where a sensitive use does not require a permit (such as a Caretaker Dwelling) and the need to undertake an environmental audit is not highlighted through any statutory process.

Where an Overlay does not exist over the land, a Responsible Authority has a general obligation to consider whether the land is potentially contaminated and satisfy itself that the land is suitable irrespective of whether the use is sensitive or not. The Practice Note has been heavily relied upon by councils to guide their consideration.
The responsibilities of Planning and Responsible Authorities have been further complicated by the release of the Best Practice Environmental Management - Siting, Design, Operation and Rehabilitation of Landfills Guidelines by the EPA in 2010. When considering any planning scheme amendment or planning permit applications councils must have regard for the effects

of landfill gas on a development. Development applications within 500 metres of old or existing landfills must include the submission of sufficient information to satisfy council that the proposed new development or rezoning will not be adversely impacted by its proximity to the landfill site. Where the buffer area is encroached or the extent of development increased within the already encroached buffer area, the EPA recommends that an environmental audit be conducted under Section 53V of the Environment Protection Act. The audit must assess the risk of harm to the proposed development posed by the potential offsite migration of landfill gas and amenity impacts resulting from the landfill.
Responsible Authorities also have an obligation to follow up breaches of their planning scheme or planning permit conditions. Councils as parties to Section 173 agreements under the Planning and Environment Act 1987 can also take action if the agreement is not met.
As a land and facility owner/manager councils often take a proactive approach in investigating facilities for potential contamination. If a site owned by a council has contaminated soil and is a potential public health risk, then council is responsible for rectifying the potential hazard.
They may also be responsible for contaminated sites previously owned, unless a certificate of environmental audit was issued. 
4 Issues of concern
4.1 Identification of potentially contaminated land
The Issues and Options Paper poses the question – is there a need for councils (or some other agency) to systematically identify potentially contaminated land?
As the Advisory Committee rightly points out a significant gap exists in the current management of potentially contaminated land and the lack of systematic processes to identify such land. The consequences of contaminated land on human health can be significant and as a result the responsibility for and liability of planning decisions relating to the development of potentially contaminated land weighs heavily on councils.
A number of councils have indicated that, in particular, planning permit decisions where the land is not covered by an Environmental Audit Overlay are difficult and require a high level of discretion to be exercised about firstly whether the land might be potentially contaminated and secondly what level of assessment might be appropriate. This is despite the attempt to provide clarification through the Potentially Contaminated Land Practice Note.
While the Environmental Audit Overlay is available to councils to apply over land, its purpose is to defer the requirements of the Ministerial Direction No. 1 Potentially Contaminated Land rather than to be an identifier of potentially contaminated land. Indeed councils have been actively discouraged from using it as an identifier by the Department of Planning and Community Development.
Underlying the Advisory Committee’s recommendation that councils might be best placed to undertake the strategic identification of potentially contaminated land lie several key assumptions:

· That land use history is readily available and the most significant piece of information that exists in relation to potentially contaminated land.

· That councils must be responsible for all strategic exercises undertaken in their municipalities.

· That the scale and consequences of contamination are equal.

While good strategic planning within municipalities is necessary, particularly in relation to management of hazards, councils are not always best placed to initiate or manage the work. The City of Moreland has indicated that an initial assessment of just 450 properties cost council $50,000 in their rezoning of land in Coburg and Brunswick Activity Centres. It is not conceivable for councils to extend this level of assessment across their entire municipalities.
State Government is often the keeper of valuable information and can promote a consistent methodology across municipalities. Examples of this can be seen in Bushfire Hazard Mapping, flood mapping and matters such as for Aboriginal cultural heritage. 

In this particular instance, the EPA is the keeper of current and historical records relating to:

· Works approvals and licences 

· Clean up and pollution abatement notices

· National Industrial Chemicals Notification and Assessment records

· Priority Sites Register

· Certificates and Statements of Environmental Audit
The Department of Primary Industries is the keeper of mining and other extractive industry licences and Water Authorities have obligations relating to the monitoring of groundwater.
These records, in combination, provide a comprehensive picture of the most significant industrial and mining activities, as well as the storage of hazardous materials, across Victoria over time. 
The MAV suggests that the above information needs to be more easily accessed proponents and applicants. This could be done by:

· The EPA strategically identifying potentially contaminated land across Victoria by bringing together its existing sources of property based information to build up a picture of activity. Councils have indicated a willingness to assist with land use histories where this is needed to confirm activities.

· The information being kept in one accessible register (with supporting information behind it).

· The information be mapped spatially and in a GIS property layer compatible with council systems.
It is also considered that the obligation relating to determining whether land is potentially contaminated and able to be ‘fit for purpose’ fall to a greater extent to the proponent or applicant, as exists in the Aboriginal Heritage Act 2006. If the information above was available it would be significantly simpler to craft a set of legislative requirements.
The greater availability of information and the legislative obligation to demonstrate land is ‘fit for purpose’ would be practical enhancements to the existing system that would reduce the level of discretion currently being exercised by councils.

4.2 VPP tools

Councils have used the existing VPP tool, the Environmental Audit Overlay, in two ways:

· As a deferral of the requirements of the Ministerial Direction No.1. This is the appropriate use as communicated by the Department of Planning and Community Development.

· As a precinct based approach to identifying potentially contaminated land.
If information about potentially contaminated land was readily available the Environmental Audit Overlay can be limited to its original purpose which was to defer the requirements of the Ministerial Direction. The Overlay could then be removed from those properties captured in a precinct based approach. This process could ideally happen through a Ministerial amendment or other streamlined mechanism.
Councils have raised a range of issues about the Environment Audit Overlay but most particularly its lack of flexibility that has meant that nonsensical matters have been captured and required a full environmental audit.
The MAV does not, however, support the revised Environmental Audit Overlay and the two schedule approach developed by the Advisory Committee as it gives greater legitimacy to the ‘unknown’ and using the precautionary approach would result in much of Victoria being covered by Schedule 2 and then require planning permits for the development of land. This would be an unworkable and resource intensive approach. 
It is also not considered appropriate that planning scheme overlays be used as an ‘indicator’ of a potential hazard. The VPP have not been used in this way for any others hazards.
The MAV is supportive of including exemptions in the Environmental Audit Overlay. The exemptions must be detailed as a broad exemption would be too open to interpretation. Investigation should be undertaken into the effect of the exemptions as they would not be able to waive section 53V under the Environment Protection Act that requires audits in the 500 metre buffer distance from old or existing landfills. For some municipalities this would cover substantial areas.

The MAV is also supportive of introducing an ability to waive the requirement for an environmental audit. This discretion should be subject to the expert advice of the EPA as the primary regulator of the system.
These enhancements should improve the workability of the overlay.

4.3 Alternatives to the audit process

The MAV is of the view that questions relating to the level of assessment required cannot be adequately considered within the scope of this review. A broader review of the Environment Protection Act 1970 is necessary to ensure the appropriate rigour is provided to alternative forms of assessment.
There are a range of circumstances that councils will come across when making planning decisions, from minor spills through to previous defence or gas sites that require major remediation efforts. Groundwater and off-site pollution is particularly difficult where other sites or areas have been significantly affected. There is a need to reconsider what approaches might be acceptable for different levels of contamination and the level of risk associated with the proposed development.
It might, for example, be entirely appropriate for land in an urban area with basement parking and no access to soil that no environmental audit or level of assessment be required. In sites with historic fuel tanks it is sometimes impossible to know that the tank exists and a process is required to enable notification and subsequent rectification without the upfront costs of an environmental audit.
However, councils are not in the position to be able to make decisions about the appropriate level of assessment. It is a technical decision that the MAV submits should be made by the EPA or environmental auditors. If changes are proposed to the method of assessment then this should be through the Environment Protection Act 1970 rather than through the planning system and should not have to be at the discretion of Planning and Responsible Authorities.
4.4 Ongoing management

The MAV submits that the ongoing management of conditions of Statement of Environmental Audit places an unreasonable technical burden on councils and does not place sufficient emphasis on the proponent or applicant. The EPA and environmental auditors are also not involved in any way. The current system requires councils to reinforce conditions of Statements through permit conditions, often including Section 173 agreements, to manage compliance and to ensure the future owners of land are aware of the obligations of any Statement. This is considered unwieldy, costly and time consuming to all parties.
The MAV considers that the EPA or environmental auditors should be the enforcers of conditions of Statements of Environmental Audit and that the EPA needs to be provided with legislative authority to issue stop work orders in the event that contamination is discovered on a site.

4.5 Role of the Environment Protection Authority

The lack of technical expertise within councils to identify land as potentially contaminated in the first instance and to be able to assess technical documents and compliance is a significant issue for councils in administering the planning controls relating to potentially contaminated land.
In most instances the EPA is not a referral authority and many councils struggle to access expertise at a reasonable cost. The Issues and Options paper discusses the potential for the EPA to become a referral authority but does not make any recommendation or outline in what circumstances this might be useful. 
It is appropriate for the EPA to be a referral authority for sites where the Environmental Audit Overlay is applied as expert input is required. This would be supported by the EPA taking a facilitative approach to advising proponents and applicants about the need for the further assessment of land where it might be potentially contaminated.
The MAV has not discussed this approach with the EPA and recognises that this approach would require a substantial refocus for the EPA and require additional resources, but is consistent with their legislative mandate in relation to potentially contaminated land.
5 Conclusion
The MAV considers that the Issues and Options Paper outlines some sensible enhancements to the planning requirements around potentially contaminated land. The restricted scope of the Advisory Committee will, however, limit the extent of improvement that can be made. 
The MAV considers that much more substantive change is required and that the overarching legislative framework and the role of the EPA need to be reviewed along with the planning levers. The system is hampered by the absence of a framework for identifying potentially contaminated land in a timely and cost effective manner. This has placed an unreasonable burden on councils and requires them to exercise a level of discretion that is not consistent with their expertise.
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